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; we first diplomatic conference to consider flight regulation met 
in Paris May 10, 1910 and adjourned June 29, 1910 without having 
signed a convention. It did not reconvene later as planned, and was 
technically a diplomatic failure. 

But the influence of this conference on subsequent developments 
mark it as second in historical importance only to the 1919 conference 
after World War I when the celebrated Paris Convention was drafted 
and signed. When the 1910 conference met, no acceptable plan existed 
for international flight regulation. When the conference adjourned, 
it had completed all but a few clauses of a draft convention, including 
such subjects as aircraft nationality, registration, aircraft certificates, 
crew licenses, logbooks, rules of the road, transport of explosives, 
photographic and radio equipment in aircraft, and special provisions 
dealing with public aircraft. The conference also agreed that sub- 
jacent States might set up prohibited zones above which no inter- 
national flight was lawful, recognized that cabotage could be reserved 
for national aircraft, and provided that the establishment of inter- 
national air lines will depend upon the assent of interested States. These 
principles were to reappear in the Paris Convention of 1919 and cer- 
tainly influenced the Chicago Convention of 1944. 

Of even more importance is the now demonstrable fact that this 
1910 conference, not the 1919 conference as usually supposed, first 
evidenced general international agreement that usable space above 
the lands and waters of a State is part of the territory of that State. The 
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debates of the conference and the draft provisions of the proposed 
convention, which were accepted in principle though not signed, show 
that States had concluded that they were entitled to regulate flight over 
their territories as fully as they had historically regulated other forms 
of human activity in national territory, and that no general freedom 
of international transit (innocent passage) for aircraft of all States 
existed as a matter of international law in the usable space over sover- 
eign States. 


BACKGROUND OF THE CONFERENCE 


When the conference met in 1910, international flight was prac- 
tically unregulated. Free ballons took off from one State and landed in 
another, or wherever they might drift. The early zeppelins started 
on test and training flights from their base in Germany and directed 
their flight over Switzerland without consideration of the need for 
a permit. The French aviator Bleriot took off on his famous 1909 
airplane flight and crossed the English Channel from France to Great 
Britain without thought of creating an international incident. 

Between April and November of 1908 at least ten German balloons 
crossed the frontier and landed in France carrying over twenty-five 
aviators at least half of whom were German officers.1 In November 
1908 debates in the French Senate indicated that aviation should be 
considered both for its effect on national defense and on international 
commercial relations, and that regulation of the aerial frontiers must 
therefore be studied.* German balloons and their pilots had been well 
received by local French police and the people where they landed. 
However, fearing a disagreeable incident, the French Ambassador in 
Berlin called the situation to the attention of the German Government 
in 1908, and German military authorities were said to have promised 
immediate measures to prevent the further landing of German 
balloons outside German frontiers.® 

But the French Government, still concerned, decided in December 
1908 to invite the European powers to hold a diplomatic conference 
on the regulation of air navigation. The representations made at that 
time by France to Great Britain are most interesting. They referred to 
the difficulties that had been occasioned by the number of German 
balloons landing on French soil. The United States was not invited 
as it was deemed to be out of the reach of such incidents, and the con- 
ference was therefore limited to Europe.* In addition to calling the 
conference, the French Government took certain regulatory measures 





1 Gaston Bonnefoy, Le Code de lair, Paris, M. Riviére, 1909, pp. 186-190. 
See also: Giulio Castelli, “Il dominio dell’aria,” Rivista internazionale di scienze 
socialt e discipline ausiliarie, Vol. 47, 1908, pp. 315-323. 

2 Speech by General Mercier in French Senate, November 5, 1908 in: Journal 
officiel, Miosenber 6, 1908, quoted by Georges Montenot, La Circulation — 
envisagée au point de vue "juridique (thesis—Dijon), Dijon, Dijon, 1911, 

Journal du droit international privé, Vol. 36, 1909, pp. 596-597. 

4See Official Minute dated May 1, 1910, quoted by Peter G. Maesfield in 
“Some Aspects of Anglo-American Civil Aviation,” United Empire, Vol. 38, 1947, 
pp. 26-33. 
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to limit the number of balloon landings which had apparently con- 
tinued in 1909 despite the earlier protests. The most important mea- 
sure taken was an order issued March 12, 1909 by Clémenceau, then 
Minister of the Interior, addressed to the prefects of the French prov- 
inces. It stated that the frequency of landings of foreign balloons in 
France had led the government to give the matter serious considera- 
tion. It directed local authorities to hold such balloons for the collection 
of import duties, to obtain the details as to the purpose of the flight, and 
to advise the government in Paris by telegraph.' Such was the general 
background of the 1910 conference. 


PROGRAM FOR THE CONFERENCE 


The invitation of the French Government was accepted by the 
following European States: Austria-Hungary, Belgium, Bulgaria, Den- 
mark, France, Germany, Great Britain, Italy, Luxembourg, Monaco, 
Netherlands, Portugal, Roumania, Russia, Spain, Sweden, Switzerland, 
Turkey. In August 1909 a questionnaire was sent by the French 
Government to each State asking for preliminary official views on 
certain questions to be presented to the conference. The program was 
surprisingly narrow and technical in scope. It would appear that 
between December 1908 and August 1909 France had decided to 
avoid discussion of the fundamental question as to whether or not 
space used by international flight was part of the territory of the sub- 
jacent State or whether such space was free to the use of all States. 
The program therefore omitted any reference to the character of 
right or privilege by which the aircraft of one State might enter flight- 
space over the lands or waters of another State. The questions sub- 
mitted included such matters as the distinction to be made between 
public and private aircraft, nationality, navigability certificates, regis- 
tration, crew competence, technical rules applicable to departure of 
aircraft, and papers to be carried. However, the program did include 
certain questions as to whether international rules should be imposed 
on aircraft landings. These questions approached closest to the problem 
as to whether German aircraft did or did not have a right to fly over 
French territory and land without French permission, the basic problem 
which in 1908 had led to the conference. 


The replies received from certain governments forced a widening 
of the scope of the conference. Belgium, for example, stated that the 
question as to freedom of landing ought to be preceded by a question 
relative to the extent of the freedom of navigation,’ and as a State 
whose neutrality had been guaranteed urged international agreement 
to determine the nature and extent of the rights of each State in space 





5 Journal du droit international privé, Vol. 36, 1909, pp. 1281-1283; Revue 
juridique internationale de la locomotion aérienne, Vol. 1, 1910, p. 24. 

8 Conférence internationale de navagation aérienne, Paris 18 mai-28 juin 1910, 
Procés-verbaux des séances et annexes, Paris, Imp. Nationale, 1910, pp. 9-10. 

7 Conférence internationale de navagation aérienne, Paris 18 mai-28 juin 1910, 
Exposé des vues des puissances d’aprés les memorandums adressés au gouverne- 
ment francais, Paris, Imp. Nationale, 1909, p. 59. 
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above its lands and waters.8 The Italian Minister of Public Works 
insisted that landings should be prohibited in military zones,® and 
recommended that the conference discuss whether or not a “territorial 
zone” ought to be established in which a State would exercise its 
sovereignty as in the case of territorial waters.’° Russia appeared to 
support the view that, in principle, landing should be free except in 
prohibited zones," but at the same time recommended that a further 
international conference should discuss the question of the rights of 
a sovereign State in the airspace above its territory.’* 

The German Government presented in advance as part of its 
reply to the questionnaire an entire draft convention. So far as present 
research will indicate this is the first multilateral air navigation con- 
vention ever prepared. It contained an entire chapter on “Admission 
of Air Navigation within the Limits of or above Foreign Territory.’ 

When the conference actually met, a supplemental question was 
added to the program entitled “Examination of the Principle of 
Admission of Air Navigation within the Limits of or above Foreign 
Territory; that is to say, Belonging to a State Other Than That from 
Which the Aircraft Comes.” This supplementary question necessarily 
involved the fundamental problem of the legal status of flight-space 
and the extent of the authority of the subjacent State to “regulate 
flight over its lands and internal waters. The positions taken by the 
various States and the decisions of the conference on this question 
were of paramount importance in the subsequent development of 
international air law. 


FRENCH POSITION AT THE CONFERENCE 


The chief of the French Delegation and president of the conference 
was the distinguished international lawyer, Louis Renault, for many 
years chief of the legal section of the French Foreign Office and a mem- 
ber of the Institute of International Law. At the first session Renault 
stated the apparent desire of the French Government to avoid a 
decision on the question of freedom of flight-space or State sovereignty. 
He recommended that the conference seek to reconcile freedom of 
air navigation with legitimate State interests, without being too much 
concerned with the abstract principles as to the nature of the rights 
of States over the atmosphere.'* The French Government thus adopted 
in principle the position which had been taken by Paul Fauchille 
(also a member of the delegation) in his 1910 report to the Institute 
of International Law wherein he had said: ‘“‘Air navigation is free. 
Nevertheless subjacent States reserve rights necessary to their self- 





8 Ibid., pp. 111-112. 

9 Ibid., p. 65. 

10 Jbid., p. 88. 

11 Jbid., p. 65. 

12 [bid., p. 90. 

13 For ‘original French text of this draft convention as presented by the 
German Government see ibid., pp. 93-104 

14 Procés-verbeux ..., op. cit., p. 26. 
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preservation; that is, to their own security and that of the persons 
and goods of their inhabitants.”!® 

The question of the admission of foreign aircraft was put on the 
program and referred to the First Commission of the conference. Kriege, 
chief of the German Delegation and legal adviser to the Foreign Office 
in Berlin, was chairman of this commission, and Fauchille was named 
as its reporter. The first formal statement of French views on the entry 
of foreign aircraft appeared in a memorandum submitted to the com- 
mission which bears every evidence of Fauchille’s authorship. The 
formula there presented and recommended for conference adoption 
was: Air navigation is free. No restrictions may be adopted by States 
other than those necessary to guarantee their own security and that of 
the persons and goods of their inhabitants.'® 

The French memorandum also recommended inclusion in the 
convention of the definite restrictions to which States would be limited. 
These were: (1) prohibition of flight of aircraft in a zone below a 
certain height fixed by the convention; (2) prohibition of flight in 
the interest of national security above such places as fortresses; (3) pro- 
hibition of carriage by aircraft, without authority, of explosives, muni- 
tions, photographic and telegraphic equipment, and merchandise 
particularly dangerous from a customs point of view; (4) right of the 
subjacent State to exercise over aircraft in the airspace above its ter- 
ritory police and customs supervision; (5) right of the subjacent 
State to deny passage of foreign military and police aircraft through 
such airspaces; (6) right of the subjacent State to submit to its juris- 
diction and laws those acts occurring on board aircraft affecting the 
right of self-preservation of such subjacent State. 

The French position avoided any direct reference to freedom or 
sovereignty of flight-space. However, it seemed to assume the existence 
of a general international legal right of transit (innocent passage) and 
entry and landing for every State through flight-space over and into all 
other States. 

At the opening of the conference the French Government had thus 
adopted Fauchille’s position, including his failure or refusal (as evi- 
denced in his earlier writings) to realize that a right of innocent pass- 
age did not necessarily exist in flight-space when recognized as part of 
the territory of the subjacent State. Certain of the fallacies in this posi- 
tion were made even more evident by the far-reaching proposed limita- 
tions on freedom of flight over subjacent States. These limitations were 
consistent with no legal theory except flight-space sovereignty of such 





15 Annuaire de l'Institut de droit international, Vol. 23, 1910, pp. 297-311. 
Fauchille since 1901 had been the leading advocate of freedom of flight-space, 
opposing the principle of State sovereignty. See: Pau! Fauchille, Le Domaine 
aérien et le régime juridique des aérostats, Paris, A. Pedone, 1901; his reports 
in Annuaire de l'Institut de droit international, Vol. 19, 1902, pp. 19-86, Vol. 21, 
1906, pp. 76-87; and his article, “La Circulation aérienne et les droits des états 
en temps de paix,” Revue juridique internationale de la locomotion aérienne, 
Vol. 1, 1910, pp. 9-16. In 1910 he began to seek general acceptance of the formula 
“air navigation is free’ as a compromise. However, he personally never receded 
from his original 1902 position that “the air is free.” 

16 Procés-verbaux, op. cit., p. 244. 
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subjacent State. Limitations of this character could have been made 
effective only in flight-space which was part of national territory, 
particularly as applied to aircraft of States which had not agreed to 
the proposed convention. Nor were these restrictions consistent with 
the normal right of innocent passage as recognized in maritime inter- 
national law. They were far more drastic than those which an adjacent 
maritime State may exercise over foreign surface shipping passing 
through its territorial marginal sea. 

It now appears in the light of history that what France really pro- 
posed at the opening of the conference was that sovereign States would 
by convention agree to the admission of foreign aircraft of all States, 
whether or not parties to the convention, but would restrict such inter- 
national flight through territorial flight-space to no greater extent 
than directly authorized in the convention. The convention was thus 
to become a self-denying ordinance by which each contracting State 
would limit its rights of sovereign control over transport through its 
territory in aid of international air navigation. 


GERMAN POSITION AT THE CONFERENCE 


The German position was evidenced by the draft convention pre- 
pared and filed as the German reply to the French questionnaire, and 
referred to above. This is a document of great historical significance. 
It was the first concrete statement by a sovereign State of its position 
on the legal status of flight-space, and became the real basis for discus- 
sion at the 1910 conference. Its general plan and many of its articles 
found their way into the almost complete draft convention prepared 
by the conference itself. 

Certain articles of the German draft disclosed that the government 
had accepted the theory of full and absolute territorial sovereignty in 
usable space over its lands and waters. This position had been previously 
stated by such German experts as Meurer, Zitelmann, and others. 
Article 11, for example, provided that aircraft of a contracting State 
should be authorized to take off, land, and fly over the territory of 
other contracting States — the key to the entire draft convention. By 
providing for authorization of foreign flight and limiting it to aircraft 
of contracting States, the convention thus in effect denied any general 
international law right of innocent passage or of entry of all foreign 
aircraft. Article 12 permitted the contracting States to regulate flight 
of other contracting States over its territory in the interests of security 
or protection of persons or property, provided that the same restrictions 
were applied to national aircraft. Article 14 provided for control of 
public air transport when not extending beyond the territory of the 
State — a reservation of cabotage; and also provided that the establish- 
ment of international air lines would be subject to the assent of in- 
terested States — a recognition that national economy as well as 
security was affected by international flight. Article 20 is particularly 
noteworthy in that it provided an undertaking by each contracting 
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State to require observance by all aircraft within or above its territory 
of the air navigation rules set out in the annex to the convention — a 
commitment as to the exercise of police power which no State could 
assume unless the flight-space above its lands and waters were a part of 
its territory. 

It is evident that the German draft convention did not admit the 
existence of any right of entry of aircraft of non-contracting States, and 
evidenced a clear insistence on complete right of sovereign territorial 
control of flight over German surface territory. Superjacent usable 
space was treated as legally part of such territory. 

During the conference the German Delegation filed an additional 
statement of its position.’ This is a careful, shrewd, and not altogether 
frank, document. Standing alone it appeared in part to favor general 
freedom of air navigation subject to restrictions. However, the state- 
ment concludes with recommendations based directly on the theory of 
the German draft convention: (1) that aircraft should be authorized 
in principle to take off or land in or pass over foreign territory; (2) 
that the subjacent State should have power to limit such freedom of 
navigation on the condition that such restrictions must be determined 
by the interests of the security of the State or the protection of persons 
or goods of its inhabitants, and that foreign aircraft ought not to be 
treated less favorably than national aircraft; (3) that States should have 
rights of retorsion and of cabotage, outlined in the statement exactly 
as they had been in the draft convention. The only ambiguity arises 
from the use of the term “foreign territory” without limiting it to 
the territory of contracting States. To support the principles of national 
treatment for foreign aircraft and reservation of cabotage, the German 
statement cited the precedents of maritime treaties of commerce and 
Navigation covering conditions of foreign entry into national ports 
and harbors. Such treaties grant privileges of entry and commerce only 
as between contracting States. The use of the reference to such treaties 
as precedents coupled with subsequent discussions in the commission 
makes it evident that the German statement had not changed the 
original position as evidenced by the draft convention. Germany still 
favored only those rights of entry into the airspace over foreign territory 
which would be authorized by a convention in the nature of the well- 
known reciprocal treaties of commerce and navigation. 


BRITISH POSITION AT THE CONFERENCE 


The British position at the opening of the conference was un- 
equivocal. It recognized the existence in flight-space of private property 
rights of the landowner and of full sovereignty rights of the subjacent 
State. These principles were stated in a British interministerial memo- 
randum dated October 11, 1909 filed with the French Government 
before the conference as part of the British reply to the questionnaire.1§ 





17 [bid., pp. 239-242. 
18 Hxeposé des vues, op. cit., pp. 133-140. 
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The memorandum said that: 


“it is desirable that no regulation be instituted which implies in 
any manner whatsoever the right of an aircraft to fly over or land 
on private property, or which excludes or limits the right of every 
State to prescribe the conditions under which one may navigate in 
the air above its territory.” 


The British Government thus affirmed its full sovereignty in usable 
space over its surface territories. But it did not accept the dictum which 
had been put forward in 1906 by Westlake, the celebrated British 
professor of international law, who had supported the theory of sover- 
eignty coupled with a right of innocent passage for foreign aircraft such 
as international law recognized for surface vessels through the marginal 
seas.!® If the British Government had considered such international 
right of transit for foreign aircraft existed irrespective of convention, 
it could not have insisted on the reservation of the full right to 
prescribe conditions under which air navigation could take place above 
its surface territory. In maritime international law the adjacent State 
may exert some jurisdiction over foreign shipping passing through 
the marginal sea, but certainly not that character of complete control 
which Great Britain felt that it had a right to assert as to foreign air- 
craft over its surface territories. 

During the sessions of the First Commission the British Delegation 
presented an additional statement of its position in reply to the German 
statement.”° It objected to the establishment of general principles 
covering the right of aircraft to navigate above foreign territory or to 
land there. It stated that while wishing as far as possible to encourage 
the development of air navigation, it was necessary to safeguard the 
interests and sovereignty of the States. It further objected to the German 
proposals that foreign aircraft should not be treated less favorably 
than national aircraft. Concretely, it recommended that each State 
should have the right to take those measures it desired to restrain 
air navigation above its territory when indispensable to national 
defense, and that such power should permit the State to determine 
special locations for landing of foreign aircraft and to prescribe zones 
where flight would be prohibited. It recommended that each State, 
as a matter of international courtesy, ought to agree to arrange all 
reasonable facilities for foreign aircraft to fly above its territory or to 
land there, subject to such restrictions as it believed indispensable to 
assure the security of its nationals. 


DISCUSSIONS IN THE First COMMISSION 


The discussions in the First Commission of the conference on the 
question of the admission of foreign aircraft resulted in a decision that 
each contracting State would admit the flight of aircraft of other con- 
tracting States within and above its territory subject to certain re- 








19 See statement of Westlake at Institute of International Law 1906 session, 
Annuaire de l'Institut de droit international, Vol. 21, 1906, p. 297. 
20 Procés-verbauz, op. cit., pp. 269-272. 
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strictions to be discussed hereafter. This was in substance the original 
position stated in the German draft convention. 

When Kriege, chairman of the German Delegation, as president of 
the First Commission opened the discussion the British statement had 
not been filed. He called the attention of the commission to the French 
and German statements, saying that they were in agreement on essential 
points, that both favored in principle freedom of air navigation subject 
to restriction, that subjacent States had a right to take measures neces- 
sary to guarantee their own security and that of the persons and goods 
of their inhabitants. Kriege was careful not to define freedom of air 
navigation. He noted that the German statement proposed to limit the 
right of restriction by a provision that no restriction could be applicable 
to foreign aircraft if it were not equally applicable to private aircraft. 
Discussing certain of the detailed restrictions supported by the French 
statement, he concurred in the advisability of providing that each 
State have a right to exercise police and customs supervision in the 
atmosphere above it and also a right to prevent unauthorized passage 
of foreign military and police aircraft. 

Fauchille, replying, pointed out the difference between the German 
and French proposals as he understood them. The French desired to 
have the restrictions which a State could adopt set out in the convention, 
while the German proposal would leave to each State the power to 
determine for itself those restrictions which it desired to impose. 
Fauchille considered that this would open the way to arbitrary action. 

The British Delegation then presented its statement objecting to 
the German proposal. The Dutch chief delegate expressed his agree- 
ment with the British in opposing any general statement of freedom of 
air navigation, being particularly concerned as to the manner in which 
it would limit the right of each State to adopt local penal and regulatory 
statutes. The Swiss chief delegate also supported the objection to any 
general statement of freedom of navigation, stating that if any principle 
must be accepted, Switzerland would “reserve the principle of sover- 
eignty.” 

During the discussion of the British statement the divergent French 
and German views as to freedom of navigation became apparent. 
Renault seemed to support a rather vague general right of international 
passage based on the fact that aircraft were actually flying from one 
State to another.” Kriege’s statement was extremely guarded but cer- 
tainly implied that obligation of a State to admit foreign aircraft would 
depend on an international convention. 

The Austrian delegate added his objection to the formula that 
air navigation was free. He was not prepared to admit that freedom 
of navigation should be restrained only in the interest of security of 
the State, nor would he accept the formula that foreign aircraft should 





21 Jbid., p. 266. A careful examination of all the debates does not disclose 
any reference by Renault or the French Government to the concern that that 
government had felt in 1908 and 1909 resulting from the continued flight of 
German balloons into and over French territory. 
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always be treated in the same manner as national aircraft. He supported 
in full the British position. 

In the face of continued opposition to the formula that air navi- 
gation was free, Kriege clarified the German position in replying to the 
Dutch delegate, stating that he believed that the expression “freedom 
of air navigation” was the thing most displeasing to the Dutch delegate, 


and adding: 
“but that expression does not figure in the German proposals — it 
is only a question of the admission of aircraft within the limits of 
and above foreign territory. It is not a matter of complete freedom 
but only the obligation of admission. Everything concerning the 
penal laws and jurisdiction remains outside the German proposal.”=* 


Certainly Kriege was supporting the adoption of a convention which, 
by its terms, would obligate contracting States to admit aircraft of 
other contracting States, and was not going further in supporting any 
theory of a general international law right of innocent passage. 

The main question was then referred to the examining committee 
of the commission. At the same time the commission adopted without 
debate the three original German proposals as to cabotage, as to the 
establishment of international air lines depending on the assent of 
interested States, and as to the right of retorsion.?% 

At a later session of the Commission, Kriege reported the decisions 
of the examining committee as to the admission of air navigation within 
the limits of or above foreign territory,** and presented the following 
rules recommended by the committee: 


Rule 1: Each contracting State shall permit the navigation of 
aircraft of other contracting States within the limits of and above 
its territory subject to restrictions necessary to guarantee its own 
security and that of the persons and goods of its inhabitants. 

The contracting States undertake to conform the private law 
of their countries to the preceding paragraph. 

Sojourn required by necessity can not be refused in any case to 
aircraft of a contracting State. 

Rule 2: The restrictions imposed by a contracting State, pur- 
suant to Rule 1, paragraph 1, will be applied without any inequality 
to national aircraft and to aircraft of every other contracting State. 

This obligation does not cover measures which a State should 
take in extraordinary circumstances to assure its national defense. 

Rule 3: Each contracting State has the power to reserve the pro- 
fessional transport of persons and goods between two points on its 
territory to national aircraft alone, or to aircraft of certain con- 
tracting States, or to submit such navigation to special restrictions. 

The establishment of international air lines depends upon the 
assent of interested States. 

Rule 4: With regard to a contracting State which imposes re- 
strictions of the kind foreseen in Rule 1, paragraph 1, analogous 
measures may be applied by every other contracting State. 


22 Ibid., pp. 280-281. 

23 Tbid., p. 281. The provisions as to cabotage and establishment of “inter- 
national lines” are of great importance. The German proposals generally would 
have admitted private aircraft of all contracting States for any purpose, com- 
mercial or otherwise. These provisions severely restricted general rights of 
transit and commerce granted between contracting States. 

24 Ibid., pp. 315-318. 
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Rule 5: The restrictions and reservations contemplated by rules 
1 to 4 shall immediately be published and notified to the interested 
governments.*5 

Discussing these rules, Kriege stated that the committee did not 
wish to give a theoretical definition of the idea of free admission, that 
it had limited itself to establishing practical rules to reconcile different 
interests, and that accordingly the committee proposed as a rule that 
each contracting State should permit the navigation of aircraft of 
other contracting States within the limits of and above its territory 
subject to restrictions necessary to guarantee its own security and that 
of the persons and goods of its inhabitants. “It is in this sense” said 
Kriege “that the admission of aircraft to air navigation has been fully 
recognized.’** He further reported the committee's decision that each 
State should accord the same treatment to foreign aircraft as to national. 
Thus Kriege succeeded in obtaining the adoption of rules as to admis- 
sion of aircraft consistent with the theory of the original German draft 
convention. 

Complete agreement existed on the important first paragraph of 
Rule | which limited the obligation of contracting States to permitting 
flight of aircraft of other contracting States, thereby implying that no 
obligation existed to admit aircraft of other States. But as to equal 
treatment of national and foreign aircraft, Admiral Gamble, chief 
British delegate, immediately stated his objection. He said that the 
application to national aircraft of the same restrictions as to foreign 
was not acceptable to the British Delegation, that the British Govern- 
ment would find itself in the impossible position of granting special 
navigation facilities to its nationals and being obliged to grant the 
same to the whole world. The Austrian and Russian delegates made 
similar reservations. 

Subject to these reservations the proposed rules were adopted by 
the First Commission and ordered reported in its behalf to the con- 
ference. 


DISCUSSION IN THE CONFERENCE 


The report of Fauchille, including the proposed rules as recom- 
mended by the First Commission, was duly presented to the con- 
ference.** This report, together with reports of the other conference 
commissions, was referred to a drafting committee including Renault 
(France) , Kriege (Germany) , and Gamble (Great Britain). On June 
24th Renault presented a proposed draft convention complete except 
as to Article 19 and 20.78 The missing articles, as Renault explained, 
concerned the principle of the admission of air navigation within the 
limits of or above the territory of a foreign State which had raised 
“delicate questions.’”” He proposed to the conference that it adjourn 
discussion on this matter. 


25 Ibid., pp. 322-323. 
26 Tbid., p. 315. 

27 Ibid., » DP 97-104. 
28 Tbid., p. 39. 
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The missing articles covered the substance of Rules 1 and 2 as 
recommended by the First Commission. With these omissions the 
proposed convention, as recommended to the conference by the draft- 
ing committee, was adopted.”® 

At the conclusion of the conference session of June 24th, where the 
draft had been adopted, the chief Swiss delegate proposed an indefinite 
delay so that governments might have an opportunity to examine the 
convention before signature. This proposal was withdrawn so that 
the conference could adjourn for five days to give the drafting com- 
mittee further opportunity to complete Articles 19 and 20. 

The conference reconvened on June 29th. The British delegation 
presented an amendment® covering Rules | and 2 as to the admission 
of aircraft (the missing Articles 19 and 20 of the draft convention) , 
thus disclosing the only points on which disagreement appeared to re- 
main. The British proposal would have amended the second para- 
graph of Rule 1 to read: “The contracting States undertake to take 
every practical measure to conform the private law of their countries 
to the provisions of the preceding paragraph.” The words in italics 
were the only material change. Paragraph 2 of Rule 2 would have been 
amended to read: “This obligation does not cover measures which a 
State should take to assure its security.” This differs from the original 
rule adopted by the commission principally in substituting the word 
“security” for the words “national defense,” and omits the words “in 
extraordinary circumstances” which appeared in the commission rule. 
The British proposed amendment also included a suggested Rule 2A 
which would read: 

“Notwithstanding the provisions contemplated in Rules 1 and 2, 
each contracting State reserves the right to forbid air navigation 

or regulate it as seems fit to such State in certain zones of reason- 

able extent.” 

The British added a note citing the report of the Second Commission 
of the conference,*! which had recommended a rule that “each State 
remains free to regulate at its will the prohibition of flight and landing 
in certain zones and to determine to whom such prohibition will be 
applied.” 

The British position on the last day of the conference may be sum- 
marized as follows: (1) It would not accept an absolute commitment 
to amend British law to cover the right of flight of foreign aircraft over 
private property, but proposed to take every practical measure to that 
end; (2) it was prepared to modify its prior objection to the applica- 
tion of national treatment to foreign aircraft provided that this obliga- 
tion did not apply to any measure which the State took to ensure its 
security; (3) it insisted on a clear statement of the right of each State 
to set up prohibited zones, apparently not being satisfied with the 
indirect reference to prohibited zones in Articles 23 and 24 of the draft 





29 Ibid., pp. 188-225. 
30 [bid., p. 65. 
31 Tbid., p. 142. 
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convention as adopted. Neither the original Rules 1 and 2 of the 
First Commission nor the British amendments were submitted to the 
final vote of the conference. The British chief delegate moved ad- 
journment of the conference because “the British Government feels 
that the great importance of the questions which had been treated by 
the commissions makes necessary a profound examination by the 
Government itself before the draft convention may be approved.*? 
A tentative date of November 29, 1910 was set for the conference to 
reconvene, but efforts to reconcile the existing differences of opinion 
were unavailing and the conference was never called back into session. 


CONFERENCE DISAGREEMENTS WERE POLITICAL, Nor LEGAL 


The failure to reach a final draft convention at Paris in 1910 on 
regulation of air navigation was almost entirely political. When the 
conference adjourned, only one legal point stood between Great Britain 
on one side and Germany and France on the other. This involved the 
legal status of private property rights in flight-space. The continental 
powers did not deny the existence of rights of the landowner in space 
over his surface properties, but they felt that each State must under- 
take to make such changes in its local laws as were required to permit 
foreign aircraft to enjoy the flight privileges granted by such State 
without interference from local landowners. As stated in the pre- 
vious section, Great Britain finally suggested that it would “take all 
practical measures” to conform its local laws to the proposed conven- 
tion. No one can suppose that compromise on this question would 
have been impossible if other non-legal questions could have been 
solved. 

The real causes of the breakdown of the conference were political. 
Must restrictions on freedom of flight imposed by each State be applied 
equally to national aircraft and to aircraft of all other contracting 
States? Such “national treatment” for foreign aircraft was first pro- 
posed in the original German draft convention, was repeated in the 
German statement to the First Commission, and was urged in debate. 
It was opposed by Great Britain, Austria-Hungary, and Russia.** It 
was, however, included in the rules reported to the First Commission 
by the examining committee with the evident concurrence of France, 
and was adopted by that commission. Great Britain finally went so 
far as to suggest a compromise amendment offering to accept such na- 
tional treatment of aircraft of other contracting States except as to 
“measures which a State takes to assure its security.” This would have 
left contracting States a free hand as to national security measures, but 
would have required them to apply the same treatment to national and 
foreign aircraft insofar as safety regulations for the protection of per- 





32 Ibid., p. 62. 
33 Ibid. b. 102. See also Russian declaration [Jbid., p. 179] as to Articles 19 
and 20, stating that the principle of equality of treatment of nationals and for- 
eigners in matters of air navigation could not be accepted by the Russian Dele- 
gation for various reasons, including the fact that this principle would affect the 
integrity of the sovereign rights of a State in matters of internal legislation. 
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sons and property were concerned. This was apparently not acceptable 
to Germany and France and the conference adjourned. 

Neither the German nor French positions have ever been ade- 
quately explained. As to Germany it has been assumed, and perhaps 
rightly, that its great technical progress in the design and construction 
of the zeppelins and other dirigibles for both military and civil use 
had put it so far ahead of other European powers that it would have 
much to gain and little to lose by an exchange of the widest possible 
flight privileges.** As to France the 1910 position is even more difficult 
to understand. It had invited the European States in 1908 to attend 
this conference largely because of its concern arising from the uncon- 
trolled flight of German balloons into French territory. But at the con- 
ference France first supported Fauchille’s formula for general freedom 
of air navigation subject only to restrictions required by national se- 
curity — these restrictions to be stated in the convention. Defeated 
on that proposal, France apparently then accepted the German thesis 
under which it could have imposed no restrictions on German aircraft 
entering France without imposing similar restrictions on its own air- 
craft — the only exception being as to measures which it might take 
“in extraordinary circumstances to assure its national defense.” 

The conference came to final disagreement on this purely political 
question as to what restrictions could be applied by the subjacent State 
to aircraft of other contracting States. The breakdown was not, as 


popularly supposed, due to opposed theories of freedom of the air and 
State sovereignty. 


GENERAL UNDERSTANDING ON STATE SOVEREIGNTY OF USABLE SPACE 


Contrary to general understanding, the Paris 1910 conference did 
not break down because of a fundamental difference between Great 
Britain on one side and Germany on the other as to sovereignty or 
freedom of usable space. As a matter of fact at the close of the con- 
ference no State denied its legal right to restrict foreign flight over its 
surface territories. Agreement, though tacit, existed as to the legal 
status of flight-space. The only open problem was the political extent 
to which States should exercise their existing powers of control with- 
out unnecessarily impeding future development of international flight. 

At Paris in 1910 the European States, for the first time since the 
Franco-Prussian War, were brought face to face with decisions involv- 





34 Catellani, writing about a year later, said that “in consequence of the 
more considerable progress made by Germany in the control of aircraft and in 
the formation of an air fleet more complete liberty for international navigation 
of aircraft would be more advantageous to the empire and to the expansion of 
its military power.” [EnricoCatellani, J] diritto aereo, Turin, Bocea, 1911, pp. 
100-101. Also translated into French by Maurice Bouteloup, Le Droit aérien, 
Paris, A. Rousseau, 1912.] 

It is known that the German Government consulted von Zeppelin before 
accepting the French invitation to participate in the 1910 conference. Decision 
to accept the invitation was made at a meeting in the German Foreign Office at 
which he was present. [Zeitschrift fiir V6lkerrecht und Bundesstaatsrecht, Vol. 4, 
1910, p. 292.] This would appear to strengthen the view that the German position 
was based on its existing technical superiority and the desire for a convention 
which would give great latitude to the operation of German dirigibles. 
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ing the legal status of flight-space. The efforts of the French Govern- 
ment to keep this question out of the conference could never have been 
successful if a convention was to be drafted and signed. No conference 
could agree on the regulation of any phase of international transport 
in the absence of understanding as to whether the transport medium 
dealt with was or was not part of national territory. Thus treaties of 
commerce and navigation on the entry of surface shipping would be 
quite meaningless unless a stated or tacit understanding existed be- 
tween the parties that the ports of entry concerned were within the 
national territory of the State authorizing foreign entry. 

An examination of three articles of the draft convention approved 
at the plenary session of the conference shows that the government 
delegations then understood and acted upon the legal assumption that 
flight-space over the national lands and waters was part of the territory 
of the subjacent State in which such State had complete and exclusive 
power to control all human activity including foreign flight. To the 
same effect are those parts of Rules 1 and 2 adopted by the First Com- 
mission on which no dispute existed. 

Article 2 of the draft convention would alone determine the cor- 
rectness of this assertion. Its first paragraph provided that an aircraft 
“is only governed by the present convention if it possesses the national- 
ity of a contracting State.’’ The second paragraph adds: “None of the 
contracting States shall permit free balloons or airships to fly over its 
territory unless they comply with the above conditions, though special 
and temporary authorization may be granted.”” This is an undertak- 
ing by each contracting State to prohibit the entry of all free balloons 
or airships except those possessing the nationality of contracting States 
or those specially authorized by such State. It is equivalent to the 
assertion of full and absolute sovereignty of the superjacent State with 
exclusive power to control all flight over its surface territories. 

Article 30 is equally conclusive. Taken almost directly from the 
German draft convention, it provided that each State undertakes to 
require the observance by all aircraft ‘within the limits of or above its 
territory” of the rules relating to air traffic contained in an annex to 
the convention and “to punish those which fail to do so.” This annex 
included aircraft lights and signals and rules of the road. No State 
could sign a convention containing a commitment of this character 
unless flight-space over its surface territories was also a part of its 
national territory in which its regulatory and penal statutes were ex- 
clusively effective. 

Article 34 provided that the carriage of goods by air could take 
place only by virtue of special agreements between States concerned 
or pursuant to their legislation — a provision difficult to enforce if the 
flight-space involved was not part of national territory. 

Interesting, though not so conclusive, are Articles 23 and 24 as to 
prohibited zones, Article 29 as to the exercise of police jurisdiction and 
customs supervision above national surface territory, and Articles 35, 
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36 and 38 governing the carriage of explosives, munitions, photographic 
and wireless apparatus.** 

While the rules as to admission of foreign aircraft adopted by the 
First Commission did not come before the conference for formal ap- 
proval, such parts of those rules as were not disputed certainly repre- 
sent the conference position of the delegations of the principal Euro- 
pean States. No objection was made by any State to the first paragraph 
of Rule 1. In legal effect it created an obligation requiring that each 
State should permit navigation of other contracting States in super- 
jacent flight-space. If the aircraft of foreign contracting States already 
had the right to fly over the subjacent contracting State, the permission 
of the latter would not have been required. The adoption of this rule 
evidenced understanding that flight-space over each contracting State 
was part of the territory of that State and that no right of innocent 
passage or right of entry then existed through such space. 

In the French statement on the entry of foreign aircraft a recom- 
mendation was made that the convention should include a restriction 





35 The paragraphs mentioned above are as follows: 

Article 2: An aircraft is only governed by the present Convention if it pos- 
sesses the nationality of a contracting State. 

None of the contracting States shall permit a free balloon or airship to fly 
over its territory unless it complies with the above condition, though special and 
temporary authorization may be granted. 

Article 23: The restrictions and reservations contemplated in Articles 19, 
20, 21, and 22 shall immediately be published and notified to the Governments 
concerned. 

The forbidden zones shall be defined with sufficient precision to enable them 
to be shown on aeronautical maps of a scale of at least 1/500000. The contracting 
states shall be obliged to communicate these maps to one another. 

Article 24: As soon as the pilot of any aircraft perceives that he has entered 
the air space above a forbidden zone he must give the signal of distress specified 
in Article 16 of Annex (c) and land as soon as possible; he must also land if 
requested to do so by warning given from the ground. Each State shall give notice 
of the warning signals which it has adopted. 

Article 29: The authorities of the country will always have the right to 
visit the aircraft on its departure and landing, and to exercise in the atmosphere 
above their territory police jurisdiction and customs supervision. 

Each State can enact that if an aircraft of another contracting State lands 
on oe the nearest police or customs authorities must immediately be 
notified. 

The personnel on board the aircraft must conform strictly to the police regu- 
lations and provisions of the customs laws of the country. 

Article 30: Each State undertakes to enact that all aircraft within the limits 
of, or above, its territory, and all its own aircraft within the limits of, or above, 
the territory of another contracting State shall comply with the “Rules relating 
to Aerial Traffic” annexed to the present Convention (Annex (6)) and to punish 
those which fail to do so. , 

Article $4: The carriage of goods by air can only take place in virtue of 
special conventions between the States concerned or of the provisions of their 
own legislation. : 

Article 35: The carriage by aircraft of explosives, arms, and munitions of 
war, and of traveler and other carrier pigeons, is forbidden in international traffic. 

Article 36: Each State can forbid or regulate the carriage or use of photo- 
graphic apparatus above its territory. It can cause the negatives found on board 
a foreign aircraft landing on its territory to be developed, and can, if necessary, 
seize the apparatus and negatives. cook uae 

Article 8: Each State has the right to authorize aircraft within the limits 
of and above its territory to carry on board a radio-telegraphic apparatus. Such 
apparatus cannot, without special permission, be used except when the safety of 
the aircraft is concerned. 

Procés-verbaux, op. cit., pp. 188-189. English translation from Reports of 
the Civil Aerial Transport Committee ..., London, H. M. Stationery Office, 1918, 
Cd. 9218 (Appendix A to Report of Special Committee No. 1). 
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prohibiting aircraft navigating below a height to be stated in the con- 
vention, so as to protect the population against the indiscretions of 
aircraft and the noise of their motors. The German delegation op- 
posed this proposal and it had no support. The draft convention as 
approved by the conference and the rules adopted by the First Com- 
mission all dealt with flight-space as being subject to uniform regu- 
lation at whatever height used. The conference clearly rejected any 
division of usable space into horizontal zones. 

As stated in previous sections, the French position at the opening 
of the conference recommended the inclusion in the draft convention 
of the proposal that air navigation is free. If any result of the con- 
ference is clear, it is the formal rejection of this theory. The first 
paragraph of Rule 1 as adopted by the First Commission is a negation 
of the principle of general freedom of air navigation. From the time 
the formula was first suggested in doctrinal discussions it had been 
supported on the theory that it was legally based on either freedom 
of the air (no State sovereignty in flight-space) or a right of innocent 
passage through such flight-space as was subject to State sovereignty. 
The direct refusal of the Paris 1910 conference to accept this formula 
was a denial both of freedom of the air and of the existence of a right 
of innocent passage. The articles of the draft convention and the 
undisputed rules of the First Commission also indicate the refusal of 
the governments represented at the conference to accept the Westlake 
dictum as to a right of innocent passage, and are consistent only with 
full and absolute State sovereignty in superjacent space, including the 
right of each State to regulate as it deemed fit the entry of foreign 
aircraft. 

In summary, the Paris 1910 conference evidenced tacit but actual 
agreement of the delegations of the States there represented: (1) that 
each State had full sovereignty in flight-space over its national lands and 
waters as part of its territory; (2) that any division of such territorial 
flight-space into zones is impractical and unnecessary; (3) that no 
general right of international transit or commerce exists for aircraft 
of other States through such territorial flight-space. The conference 
demonstrated that the only practical legal method of regulating inter- 
national flight was by international agreement providing for the grant 
of privileges of entry under terms and conditions there stated.*® 





36 In The Right to Fly, published in 1947, I discussed certain of the legal and 
political questions [pp. 19-20] and stated an opinion as to the general views of 
the conference in the controversy between freedom and sovereignty of the airspace. 
On the latter question I said [p. 33]: “Although no one was willing to admit it, 
the fact is that had a majority rule been in effect at the Paris conference in 1910 
and had a vote been taken, a convention might then have been adopted on this 
majority vote solemnly recognizing as the long-established Law of Nations that 
‘the air is free.’”? Several years of intense research since The Right to Fly was 
written convince me that the conclusions which I reached in the statement above 
are unsound. Factually, the vote at the 1910 conference, adopting the draft 
articles of the proposed convention, was a vote in favor of sovereignty and against 
freedom of the air. Politically, as I am now convinced, a majority of States present 
at Paris in 1910 would have gone further and voted against freedom of the air 
and in favor of a definite statement of State sovereignty had a vote on the direct 
issue been taken. 
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HE first two Articles of the Convention of Internation] Civil 
Aviation signed at Chicago in 1944 state: 


ARTICLE 1—The contracting States recognize that every State has 
complete and exclusive sovereignty over the airspace above its ter- 
ritory. 

ARTICLE 2—For the purpose of this Convention the territory of 
a State shall be deemed to be the land areas and territorial waters 
adjacent thereto under the sovereignty, suzerainty, protection or 
mandate of such State.! 


These Articles are an almost exact reiteration of Article 1 of the 
Paris Convention of 1919, which for the first time embodied in an 
International Convention the theory of territorial sovereignty in the 
airspace. It is important to note, however, that though this is so, never- 
theless it was not in 1919 that this principle was first born. Many states, 
including particularly Great Britain,? France and Germany had already 
accepted this principle of sovereignty and had embodied it in their 
national acts and decrees. The true position is that in 1919, the con- 
tracting States laid down in Article | a principle which they — as well 
as some non-contracting States — recognized as a basic rule of inter- 
national air law. It will be noted that the two Articles of the Chicago 
Convention quoted above confine the area over which a state exercises 
sovereignty, to the airspace “above its territory.’ From this reservation 
we may deduce the “second part” of the rule of international law, viz. 
that a state does not have any sovereign rights over the airspace above 
and land or sea which is not itself under the sovereignty of that state? 

The rule has been admirably stated by a well-known authority in 
this field in the following words: 





1 International Civil Aviation Conference, Chicago, Illinois, 1944. Final Act 
and related Documents. Washington, U.S. Government Printing Office, 1945 p. 59. 

2 Air Navigation Act, 1911 1 & 2 Geo. 5, ¢ 4. 

3 Report of the Legal Sub-committee of Aeronautical Commission, Paris Con- 
ference, 1919: “The opinion which was developed in the legal sub-committee is 
favorable to the full and exclusive subjection of the airspace to the sovereignty 
of the territory underlying it. It is only when the column of air rests upon a 
res nullius or communis, the sea, that freedom becomes the rule of the air. Thus 
the airspace shares the jurisdiction of the underlying territory. Is this territory 
that of an individual State? If so, the airspace is subject to the sovereignty of 
the State. Is it, like the high sea, free of sovereignty? Then the airspace is as 
free above the sea as the sea itself.” 

See also: Article 12, Chicago Convention. “. .. Over the high seas, the rules 
in force shall be those established under this Convention .. .” 
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“If any area on the surface of the earth, whether land or water, 
is recognized as part of the territory of a State, then the airspace 
over such area is also part of the territory of the same State. Con- 
versely, if an area on the earth’s surface is not part of the territory 
of any State, such as the water areas included in the high seas, 
then the airspace over such surface areas is not subject to the sov- 
ereign control of any State, and is free for the use of all States.’’4 

By taking this basic rule and applying it strictly, it is possible to 
determine the legal status — according to accepted international law — 
of a very large proportion of the total airspace above the world’s surface. 
But even in the middle of the ‘enlightened 20th century” interesting 
problems still arise about the incidence of sovereignty in the airspace 
above certain areas, and, especially so, over various sea or water areas. 
In this connection, the right to sovereign power over the two great 
canals of Suez and Panama, and also above the Bosphorus and Darda- 
nelles, present situations of great interest. Strictly speaking, the posi- 
tion of the Suez Canal is well settled. But even although Article 8 of 
the Anglo-Egyptian Treaty of 1936° recognizes the exclusive sovereignty 
of Egypt, nevertheless there does seem to be a de facto splitting of sov- 
eignty over the canal and the canal zone. 

The position of the Panama Canal is slightly different. No one will 
question the fact that the U.S. has complete and exclusive sovereignty 
over the surface area, but nevertheless the Republic of Panama has 
intimated that it is Panama and not the U.S. which has sovereignty 
in the airspace above this area. As these two canals represent probably 
the two most important waterways in the world, it will be interesting 
and useful to study the position in greater detail. 

Taking, therefore, as our basis, the first two Articles of the Chicago 
Convention which enunciate the fundamental rule of international 
law governing the status of the airspace above the earth’s surface, it 
is necessary to consider how the positions of the Suez and Panama 
Canals, the Dardanelles and Bosphorus either conform to or deviate 
from the normal rule. 


THE SUEZ CANAL 


As stated above, the status of the airspace above the Suez Canal 
seems to be well settled. The position was governed in the years im- 
mediately prior to the Chicago Convention by the Anglo-Egyptian 
Treaty of Friendship and Alliance 1936.° In Article 3 of the Treaty, 
Egypt is recognized by the Government of the U.K. as a sovereign 
independent State. Article 8, which provides for the stationing of 
British Forces in the Canal Zone concludes with the following words: 
“... The presence of these Forces shall not constitute in any man- 

ner an occupation, and will in no way prejudice the sovereign rights 

of Egypt.” 





4 J. C. Cooper, “Airspace Rights over the Arctic,” Air Affairs, Vol. III, 1950, 
p. 517. 
5 League of Nations, Treaty Series. Vol. 173, No. 4031, 1937. ie. 
6 League of Nations, Treaty Series. Vol. 173, No. 4031, 1937. 
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Thus appears in the first part of the Treaty a categorical restatement 
of the sovereignty of Egypt over the land areas of the Canal Zone, 
which of necessity extends to the airspace above. A consideration of 
these articles alone would leave no doubt as to the exclusive rights of 
Egypt to sovereignty above the Canal, but a difficulty arises immediately 
when one attemps to construe Paragraph 11 of the Annex. This states: 

“Unless the two Governments agree to the contrary, the Egyptian 
Government will prohibit the passage of aircraft over the territories 
situated on either side of the Suez Canal and within 20 km. of it, 
except for the purpose of passage from East to West or vice-versa 
by means of a corridor 10 km. wide at Cantara. This prohibition 

will not however apply to the Forces of the High Contracting Par- 

ties or to genuinely Egyptian Air Organizations, or to Air Organi- 

zations genuinely belonging to any part of the British Common- 

wealth of Nations operating under the Authority of the Egyptian 

Government.” 
The first words of this paragraph —‘‘Unless the two Governments agree 
to the contrary’— appear to be a definite incursion on the complete 
and exclusive sovereignty of Egypt. It seems difficult to uphold the 
contention that one government has complete and exclusive sovereignty, 
if the consent of another State is necessary before that government 
can allow foreign aircraft to fly over its territory. The Treaty did not 
merely accord to the U.K. a privilege of flying over the Canal Zone 
to the exclusion of other foreign powers, but it actually conferred a 
legal right to do so.* Furthermore, the government of the U.K. could, 
as of right, object to the granting of permission by Egypt for aircraft 
of other states to fly over the Canal. The granting of these rights seems 
to constitute a distinct restriction on the full sovereignty of Egypt, and 
conversely they give a certain degree of sovereign power to the U.K. 
To use the words of a noted historian, Britain seems to have wished 
“to retain the substance of control while conceding the shadow of 
independence.’’$ 

It is submitted that whatever force one many ascribe to the declara- 
tions of the sovereign rights of Egypt in Article 3 and Article 8, one 
cannot feel that Paragraph 11 of the Annex provides a definite limita- 
tion. One is inclined to draw an analogy with the rights of a littoral 
state in the territorial waters adjacent to its coast. It will not be denied 
that the littoral state has sovereignty in those waters, but its sovereignty 
is limited by the right which foreign ships have to innocent passage. 
In the case of the airspace above the Suez Canal, however, the rights 
of the U.K. are even more extensive. Not only is there a right of in- 
nocent passage for British aircraft, but also a right for the British 
Government to prohibit Egypt from giving this right to the aircraft 
of other states. 

The Treaty of 1936 did not, however, grant to the civil aircraft 





7It is submitted that this is in fact an example of the reservation by the 
U.K. of one of the rights which it previously had under the occupation régime 


prior to the 1936 Treaty. 
8G. M. Gathorne-Hardy: A co weed of International Affairs, 1920-1939. 


8d Ed. Oxford University Press, p. 226. 
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of the U.K. a landing right on Egyptian territory. The practice in 
this respect was the usual one of requiring permission from the Egyp- 
tian Government. So it is seen that the split sovereignty” mentioned 
above seems to have been confined to the Canal Zone. 

This state of affairs seems to have continued some time after the 
signing of the Chicago Convention. (The special arrangements in 
force during the war need not be mentioned here as they were purely 
temporary measures.) After the Chicago Convention came into force, 
however, it was obvious that this arrangement became inconsistent 
with the spirit of the Convention and in order to comply with the 
stipulation in Article 82, Egypt, with the concurrence of Great Britain 
designated a new prohibited area which was communicated to ICAO. 
This area, stated briefly, extends from the eastern bank of the Suez 
Canal to the Egypt-Palestine border. There is now no restricted area 
on the western side of the Canal. Thus the position today® is that the 
aircraft of all contracting states now have the privilege of flying over all 
Egyptian territory except the prohibited area. There is now no legal 
prohibition against civil aircraft of contracting states on non-scheduled 
flights or authorized scheduled flights, from navigating over the Canal 
itself. But in practice, all aircraft tend to fly a certain distance to the 
west of the Canal because of the great difficulty in exactly delimiting 
the air boundry between the prohibited and non-prohibited Zone. 

It seems then that Paragraph 11 of the Annex to the 1936 Treaty 
has lost its force, with the result that the limitation on Egyptian sov- 
ereignty in the airspace above the Suez Canal which it caused has also 
disappeared. It is a debatable point whether the freedom of action 
granted to military aircraft over the Canal is also a limitation on 
Egyptain sovereignty. If the concluding words of Article 8 quoted above 
are strictly construed then it would appear that the U.K. Government 
takes the view that no such limitation is intended, and so any discussion 
of the question would be, of necessity, merely academic. 


THE PANAMA CANAL 


The question as to which State has sovereign rights in the airspace 
above the other great Canal — the Panama Canal — has also been 
subject to controversy. The interested parties to this question are the 
Republic of Panama and the United States of America. The Canal 
is situated geographically within the boundries of the former State 
but when it was constructed, the U.S. was granted a lease of the Canal 
site itself and also of a zone on either side of it. This lease, contained 
in the Hay-Varilla Convention of 1903,!° in terms, gave to the U.S. 
complete sovereignty in the entire Zone.'! Although Article 2 makes 





® This section deals with the legal position immediately prior to the recent 
unilateral abrogation of the 1936 Treaty by Egypt. 

10 Convention between the United States and Panama for the construction of 
a Canal to connect the waters of the Atlantic and Pacific Oceans. Signed at 
Washington 18th November, 1903. A.J.I.L., Vol. 3 (Supp.) 1909. 

11 Art. 3 reads: The Republic of Panama grants to the United States all the 
rights, power and authority within the Zone mentioned and described in Article 2 
of this Agreement, and within the limits of all auxiliary lands and waters men- 
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specific mention only of the surface area, nevertheless it has always 
been read by the U.S., in conjunction with Article 3, to include the 
grant of sovereignty in the superincumbent airspace, and they have 
acted according to this construction. But the Government of Panama 
has always opposed this contention, basing their objections on the 
fact that it was never intended to include sovereignty in the airspace. 
The attitude of the U.S. has been that, were this so, then there should 
have been an express reservation to that effect in the agreement itself. 


Whatever the merits of these respective arguments may be, there 
is no question at all as to which state in fact exercises sovereign rights 
in the airspace above the Zone. The U.S. has from the very beginning 
issued and enforced very extensive regulations governing the whole 
area and the airspace above. Probably the best examples of this 
exercise of sovereignty may be found in the presidential Proclamations 
regulating and in some cases prohibiting flight by the aircraft of 
belligerents over the Canal in the two World Wars. Shortly after the 
outbreak of World War I, the President of the U.S. issued a Proclama- 
tion governing both the passage of ships through the Canal and flight 
over it.1? The operative rule reads: 

“Aircraft of a belligerent, public or private, are forbidden to 
descend or arise within the jurisdiction of the U.S. at the Canal 
Zone, or to pass through the airspaces above the lands and waters 
within the said jurisdiction.” 

A further proclamation with variations and additions was issued on 
May 13th, 1917, shortly after the entry of the U.S. into the War.’* Rule 
13 of this proclamation uses exactly the same wording as the rule quoted 
above from the 1914 document with the addition of the words “other 
than the U.S.” after the word “belligerent.” These two rules leave no 
doubt whatsoever as to the attitude of the U.S. towards the legal status 
of the airspace above the Canal Zone, and it must be emphasized that 
these regulations were strictly enforced throughout the war, and no 
foreign State ever questioned the right of the U.S. to issue such regula- 
tions. They were accepted and adhered to by all belligerent States. 

Similar regulations were made during World War II with the same 
results. An Executive Order by the President issued on September 12, 
1939 after setting apart the whole Canal Zone including the territorial 
waters extending to three miles at each end, as a military airspace 
reservation, enacts in Section 2 that: 

“It shall be unlawful to navigate any foreign or domestic aircraft 
into, within, or through the Canal Zone Military Airspace Reserva- 
tion otherwise than in conformity with this Executive Order, pro- 


vided however that none of the provisions of this Order shall apply 
to military, naval or other public aircraft of the United States.’4 





tioned and described in said Art. 2, which the U.S. would possess and exercise 
if it were the sovereign of the territory within which said lands and waters are 
located to the entire exclusion of the exercise by the Republic of Panama of any 
such sovereign rights, power or authority. (Italics are mine.) 
12 Proclamation No. 1287 (1914), Amer. Jrnl. of Intl. Law, Vol. 9 (Suppl.). 
13 Proclamation No. 1371, May 23, 1917, A.J.I.L., Vol. 19 (Suppl.). 
14 Exec. O. 8251, Sept. 12, 1939, A.J.I.L., Vol. 34, Suppl. p. 32. 
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It is noticed that there is here no complete prohibition of flight as in 
the 1914 and 1917 proclamations, but even so this Order clearly 
demonstrates the assumption and exercise of sovereign power by 
the U.S. 

Not only in wartime, but in peacetime also, the U.S. has always 
entorced very strict regulations over all flying in the area, and apart 
from periodic counterclaims to sovereignty by Panama, an interesting 
example of which is the reservation made by her delegates when signing 
the Chicago Convention, no state has questioned their legality. 
Thus it can be stated with conviction that the U.S. certainly enjoys 
de facto sovereignty over the Canal Zone and it is suggested that the 
adherence by all foreign states to the regulations made by the U.S., 
indicates that the generally accepted view is that it also has de jure 
sovereignty over that Zone. 


THE DARDANELLES AND BOSPHORUS 


Passing now from the legal status of the airspace above the two 
great artificial waterways, it is necessary to consider the status of air- 
space above the very important natural waterways of the Dardanelles, 
Bosphorus and the Sea of Marmora, usually known as the Straits. 
Since the end of World War I, the position has been governed by two 
Conventions — the first signed at Lausanne in 1923'° and the second 
signed at Montreux in 193617 — but in order to appreciate the great 
change effected by these Conventions it is necessary to glance briefly 
at the situation before 1914. Up to the outbreak of the First World 
War, Turkey, as the littoral State, exercised complete sovereignty over 
the surface of the Straits, and no foreign shipping could pass into the 
Black Sea without her permission. A number of conventions had been 
concluded, however, and bilateral agreements had been entered into 
with foreign states which allowed passage for merchant shipping, but 
the Straits were completely closed to the warships of all non-Black 
Sea Powers. Russia, the only other Black Sea Power, had an agreement 
with Turkey which allowed passage in peacetime for stated purposes 
such as repair. In the same way, flight over the Straits was prohibited 
to foreign States. Thus it is seen that prior to World War I the Straits 
and the airspace above were subject to the complete sovereignty of 
Turkey, and it is clear that the rights flowing from this were very 
jealously guarded. Bearing this in mind, it is possible to appreciate 
the major importance of the Convention signed at Lausanne in 1923 





15 “Because of its strategic position and responsibility in the protection of 
the means of communication in its territory, which are of the utmost importance 
to world trade, and vital to the defence of the Western Hemisphere, the Republic 
of Panama reserves the right to take, with respect to all flights through the air- 
space above its territory, all measures which in its judgment may be proper for 
its own security or the protection of said means of communication.” 

16 Convention on the Regime of the Straits signed at Lausanne July 24, 1923. 
28 League of Nations Treaty Series, p. 115—Hudson, Intl. Leg. Vol. 2, No. 95. 

17 Convention on the Regime of the Straits signed at pete. any 20, 1936. 
173 L.O.N. Treaty Series p. 2183—Hudson, Intl. Leg. Vol. 7, No. 449. 
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governing the future regime of the Straits, particularly so the first two 
Articles which read: 

ARTICLE 1—The High Contracting Parties agree to recognize and 
declare the principle of freedom of transit and navigation by sea 
and by air in the Strait of the Dardanelles, the Sea of Marmora 
and the Bosphorus hereinafter comprised under the general term 
of “the Straits.” 

ARTICLE 2—The transit and navigation of commercial vessels and 
aircraft and of war vessels and of aircraft in the Straits in time 
of war shall henceforth be regulated by the provisions of the at- 
tached Annex. 

Annex la. governs the passage of merchant vessels and non-military 
aircraft in time of peace and reads: 

“Complete freedom of navigation by day and by night under any 
flag and with any kind of cargo, without any formalities or tax or 
charge whatever unless for services directly rendered, such as pilot- 
age, light, towage or other similar charges and without prejudice 
to the rights exercised in this respect by the services and undertak- 
ings now operating under concessions granted by the Turkish Gov- 
ernment... .” 

Thus from being closed waters under the complete and exclusive 
sovereignty of Turkey the Straits were for the first time opened to the 
free transit of shipping and aircraft of all States, under the jurisdiction 
of an international Commission, comprised of representatives of all the 
signatory States including Turkey.1® 

The provisions of this Convention and the regulations made under 
it governed both sea and air navigation from 1923 until the Montreux 
Convention of 1936. The main principle of freedom of transit and 
navigation first enunciated at Lausanne was, however, not changed in 
1936. In fact, it was specifically preserved and reaffirmed at Montreux. 
“All that was altered was the incidence of that right and the detailed 
conditions under which navigation and transit were to be effected.’’!® 
The International Commission relinquished its powers to the Turkish 
Government who undertook to guard the interests of all States accord- 
ing to the Convention. The structure of the Montreux document, 
however, differs slightly from the 1923 Convention, in that the question 
of air navigation is dealt with in a separate article. 

“ARTICLE 23—In order to assure the passage of civil aircraft 
between the Mediterranean and the Black Sea, the Turkish govern- 
ment will indicate the air routes available for this purpose outside 
the forbidden zones which may be established in the Straits. Civil 
aircraft may use these routes provided that they give the Turkish 
Government as regards occasional flights a notification of three 
days, and as regards regular service, a general notification of the 
dates of passage... .” 

The régime set up by this Convention is still in force, and all flight 
over the Straits is governed by the regulations made under it. 





18 Great Britain, France, Italy, Japan, Bulgaria, Greece, Roumania, Russia, 
Jugoslavia and Turkey. 
19 British Yearbook of International Law, 1937, p. 187. 
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Turkey, as one of the States which signed and ratified the Chicago 

Convention of 1944, agreed to abide by the terms and recommendations 
contained in that document. It is interesting to note that no action was 
necessary to amend Article 23 of the Montreux Convention as a result 
of Article 82 of the Chicago Convention because Article 23 is not in- 
consistent with any of the terms of the Chicago Document. The estab- 
lishment of prohibited areas in the Straits — see Article 23 — is also in 
conformity with the provisions of Article 9 Chicago Convention. It 
can therefore be concluded that the present régime for air navigation 
above the Straits is in full accord with the general principle of air 
navigation accepted at Chicago in 1944. In fact the rights granted to 
foreign aircraft by the Montreux Convention — first established at 
Lausanne in 1923 — are even more liberal than those contained in the 
Chicago Convention. Article 5 of the Chicago Convention contains only 
the grant of a privilege of flight over the territory of a contracting State 
to non-scheduled air services of another contracting State. By Article 6 
special authorization is necessary before similar privilege may be 
granted to aircraft on scheduled services. Article 23 of the Montreux 
Convention on the other hand gives a right — not a mere privilege — 
of free passage to all foreign aircraft and it is not confined to non- 
scheduled services or to aircraft of the parties to the Convention. The 
régime set up by the Convention has been applied by Turkey vis-a-vis 
the whole world, and countries not parties to either the Lausanne or 
the Montreux Conventions could with the passage of time be presumed 
to have accepted the régime in question, having made no objection to 
its application towards themselves. In the same way they might be 
regarded as having a vested interest in such benefits as the régime might 
entail. The Turkish Government itself recognized this and in the 
discussions which took place immediately prior to the drafting of the 
Montreux Convention the Turkish Delegation spoke of the Lausanne 
Convention as being something different from a treaty in the ordinary 
sense of the term, “that is to say, as a purely contractual arrangement 
between a number of States giving and receiving consideration. Rather 
it was to be regarded, as indeed were all the Straits Conventions, as a 
species of general act or statute. Its nature was less that of a contract 
than of a piece of statute law, which once ‘passed’ so to speak became 
law universally and not merely for those who had laid it down.”’”° This 
statement strengthens the view that the Lausanne and Montreux Con. 
ventions granted rights, stricto sensu, of innocent passage to ships and 
aircraft of all the world through and over Turkish waters, which is 
much wider than the privilege granted in Article 5 of the Chicago 
Convention. 

The basic rule of airspace sovereignty is borne out by the situation 
prevailing over the three areas under consideration. The principle 
enunciated in the first two articles of the Chicago Convention is not 
deviated from in any of these areas,although exercise of sovereign power 
over the Dardanelles differs in some respects from normal practice. 





20 British Yearbook of International Law, 1937, p. 188. 
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THE ICAO ANNEXES 


HE International Civil Aviation Organization, established at 

the Chicago Conference (1 November-7 December 1944), came 
into existence as a provisional organization on 6 June 1945, and as 
a permanent organization on 4 April 1947. The permanent Organiza- 
tion has among other responsibilities that which is defined in Article 
37 (second paragraph) of the Convention on International Civil 
Aviation, which reads as follows: 


“The Organization shall adopt and amend from time to time, 

as may be necessary, international standards and recommended 

practices and procedures dealing with: 

(a) Communications systems and air navigation aids, includ- 
ing ground markings; 

(b) Characteristics of airports and landing areas; 

(c) Rules of the air and air traffic control practices; 

(d) Licensing of operating and mechanical personnel; 

(e) Airworthiness of aircraft; 

(f) Registration and identification of aircraft; 

(g) Collection and exchange of meteorological information; 

(h) Log books; 

(i) Aeronautical maps and charts; 

(j) Customs and immigration procedures; 

(k) Aircraft in distress and investigation of accidents; and 
such other matters concerned with the safety, regularity, 
and efficiency of air navigation as may from time to time 
appear appropriate.” 

The texts so adopted or amended constitute international air 
regulations and are designed to assist the Contracting States in ful- 
filling their undertaking under Article 37 “to collaborate in securing 
the highest practical degree of uniformity in regulations, standards, 
procedures and organization in relation to aircraft, personnel, airways 
and auxiliary services in all matters in which such uniformity will 
facilitate and improve air navigation.” The procedure for adoption of 
such regulations, designated for convenience as ‘““Annexes to the Con- 
vention,” is fixed by Article 54(1) and (m) and by Article 90 of the 
Convention. The procedure has been very often described and it is 
not necessary to describe it further here. 
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Up to the present 14 Annexes have been adopted; and Annex 14 
on Aerodromes, adopted on 29 May 1951, completes the list of annexes 
foreseen at the time of the Chicago Conference. One or two more, 
not anticipated at Chicago, now appear as possible additions, and 
some of the old Annexes include as yet only a small part of the material 
that will ultimately be needed under their titles. 

Since the adoption of the first group of Annexes in 1948, almost 
all the Annexes have been revised or completed in order to adapt their 
provisions to the continuous development of techniques. It is not 
surprising that no less than 17 sets of amendments have been adopted 
since that time; certain Annexes have been modified by more than 
100 detailed amendments; to another (Annex 2), although only one 
amendment has been made, it is a complete redraft of the Annex.? 


National Implementation of ICAO Annexes 


The provisions contained in the Annexes are to be implemented by 
the Contracting States to the extent prescribed in the various Articles 
of Part I (Air Navigation) of the Chicago Convention. The Council, 
in adopting each Annex or amendment thereof, urges the Contracting 
States “in complying with ICAO standards which are of a regulatory 
character, to introduce the text of such standards into their national 
regulations, as nearly as possible, in the wording and arrangement 
employed by ICAO.” This pressing request, made for the first time 
in a resolution of 13 April 1948, is intended —as is explained in the 
preamble of the Resolution —“‘to free those engaged in international 
air navigation to the greatest possible extent from the necessity of 
detailed examination of national laws and regulations upon crossing 
international boundaries, and because many of the benefits of inter- 
national standardization of practices and of regulatory requirements 
may be lost through diversity of form and arrangement in the publi- 
cations through which they are promulgated in the various States.” 

However, Article 38 of the Convention recognizes the fact that 
any State may “‘find it impracticable to comply in all respects with 
any such international standard or procedure, or to bring its own 
regulations or practices into full accord with any international stand- 
ard or procedure after amendment of the latter, or may deem it 
necessary to adopt regulations or practices differing in a particular 
respect from those established by the international standard”’; and it 
is provided that in such cases that State “shall give immediate notifica- 
tion to the International Civil Aviation Organization of the differences 
between its own practice and that established by the international 
standard.” 

The Council, desirous of limiting as far as possible the number 
and the extent of such differences, recommends in the abovementioned 
resolution of 13 April 1948, that “where a Contracting State finds it 





1 Report of the Council to the Sixth Session of the Assembly, page 21. 
2A table of all Annexes and Amendments thereof appears as an Appendix. 
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necessary to depart from the ICAO text, it limit such departure to an 
absolute minimum”; and that “in any regulations or other publications 
based upon ICAO standards or recommendations, Contracting States 
indicate conspicuously their relationship to the ICAO text and the 
extent of substantive effect of any differences between the national 
text and its ICAO prototype.” 
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Legal Status of ICAO Annexes 


The volumes of Annexes published by ICAO contain, in their 


latest format, various categories of material, which do not have the 
same legal status. 


The text of the Annex itself, as adopted by Council, contains three 
categories of provisions: 

(a) and (b) — International Standards and Recommended Prac- 
tices which, pursuant to the definitions promulgated by the Council, 
are both: “specifications for physical characteristic, configuration, 
material, performance or procedure.” But the uniform application 
of these is recognized in different ways, thus: —in the case of 
international standards —‘‘as necessary for the safety or regularity of 
international air navigation,” and—in the case of recommended prac- 
tices —‘‘as desirable in the interest of safety, regularity or efficiency 
of international air navigation.’”’ Contracting States “will conform 
to international standards and “will endeavor to conform” to recom- 
mended practices. In the event of impossibility of compliance with 
an international standard, notification to the Council is compulsory 
under Article 38; no such obligation exists for non-compliance 
with a recommended practice, but the notification of departure 
from recommended practices is, however, recommended by Council 
when the knowledge of such departures is important for the safety 
of air navigation. 

(c) Notes which do not alter the meaning of the Standards 

and Recommended Practices and are included wherever it is 
necessary to clarify an intention, to stress a particular point or to 
indicate that a particular question is under study. 
To that text are added Attachments, printed on green sheets, which 
are recommendations of Council which “do not form part of the 
Annex, are included for guidance and clarification purposes, and 
are not to be considered as standards or recommended practices.” 
Under a red cover is a Supplement entitled “Differences between 
the national regulations and practices of States and the correspond- 
ing standards contained in the Annex .. . as notified to ICAO in 
accordance with Article 38 of the Convention.’ 


” 


In addition, there is at the beginning of each volume, a short fore- 


word giving the historical background of the preparation of the Annex 










3In spite of the title, certain supplements contain also “differences on attach- 


ments”; notification of such differences have however never been requested by 
Council, and such list will probably be incomplete. 
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concerned, and, at the end of the volume, an historical note on the 
development of Annexes in general. 

Annexes are not the only form of international regulation pro- 
mulgated by ICAO. Annexes are complemented by Procedures for Air 
Navigation Services” (PANS), “Regional Supplementary Procedures” 
(SUPPS) and “Specifications.” 

The legal status of these various complementary regulations is 
different from the status of Annexes and they are not issued pursuant 
to Article 37 of the Convention. They are not “adopted” by Council 
as is provided in Article 54(1) of the said Convention, but only 
“approved” by Council. The foreword of certain procedures specifies 
that they are issued ‘‘as a general guide to be applied to the fullest 
practicable extent” and that “the use of the term ‘shall’ in the text 
does not mean that the provisions concerned are intended to be man- 
datory.”® Contracting States are not obliged to notify differences be- 
tween their national regulations and practices and any corresponding 
procedures contained in the abovementioned regulations, but, how- 
ever, the Council has invited States to advise of the existence of such 
differences when the knowledge thereof is important for the safety 
of air navigation. 

It should be noted that certain ‘‘Procedures” issued as such are 
in fact extracts of Annexes and should have the legal status of the 
Annex concerned.® 


OTHER INTERNATIONAL REGULATIONS APPLICABLE TO AVIATION 


In preparing Annexes, Procedures and Specifications, ICAO has 
encountered activities of specialized agencies which have a general 
responsibility in a particular matter, as ICAO has in matters of inter- 
national civil aviation, and which also have authority for adopting and 
promulgating international regulations which may be applicable to 
aviation. In order to prevent duplication or overlapping of activities, 





4 The following “Procedures” have been issued and are in force or will be in 
force in the near future: 
Aerodromes, Air Routes and Ground Aids, Doc. 4810-AGA/559 in force 
1 Apr. 1949 
Communications Procedures, Doc. 4478-COM/501/1 in force 1 Apr. 1952 
Comaueenetees Codes and Abbreviations, Doc. 6100-COM/504/1 in force 
pr. 
Radiotelephony Procedures, Doc. 7181-COM/546 effective 1 Nov. 1951 
Abbreviations of Place Names, Doc. 6919-COM/582, issued in January 1950 
Abbreviations of Aeronautical Authorities, Services and Aircraft Operating 
Agencies, Doc. 6938-COM/534 effective 1 May 1951 
Aeronautical Information Services, Doc. 7106-AIS/501 effective 1 Aug. 1951 
Rules = the _ and Air Traffic Serv. Doc. 4444-RAC/501/1 in force 
1 Sept. 19 
Instrument Approach-to-land, Doc. 7087-OPS/585 effective in March 1951 
The specifications for meteorological services for international air navigation 
services, Doc. 7144-MET/521, are in force since 15 Oct. 1952. The regional supple- 
mentary procedures, Doc. 7030, were effective 15 Apr. 1951. 
5 Foreword of Procedures on Instrument Approach-to-land (decision of Coun- 
cil of 27 Feb. 1951). 
6 Communications Procedures (Doc. 4478-COM/501/1) are extracted from 
Annex 10 and are reproduced in a separate volume “for convenience of those 
engaged in communications operations in the field.” 












156 JOURNAL OF AIR LAW AND COMMERCE 


with possible discrepancies between regulations issued on the same 
subject, the closest cooperation and coordination are necessary. This 
necessity has been fully recognized by ICAO, and relations have been 
developed with other specialized agencies. 


RELATIONS OF ICAO wITH THE WorLD METEOROLOGICAL 
ORGANIZATION 
. * 2? @ 


Aviation and meteorology are*very closely related. The choice of 
the route to be flown and its eventual modifications are greatly deter- 
mined by the meteorological information received either before take-off 
or in flight; the safety of flights depends largely on the accuracy and 
the quick transmission of information based on observations and fore- 
casts made, not only by meteorological services specialized in aero- 
nautics, but also by the general meteorological services existing in 
every country. All these general services have been cooperating since 
1878 — many years before any aircraft had flown — under the leader- 
ship of an International Meteorological Organization (IMO) com- 
posed of the Directors of the services.” 

Between the ICAN and the IMO close relations. were established 
since the early days of the ICAN. When a special International Com- 
mission on Aeronautical Meteorology (CIMAé) was created by the 
IMO in September 1935, the Chairman of the Sub-Committee “Meteor- 
ology” of the ICAN and the Secretary General of ICAN were invited 
to participate ex officio in the meetings of the Commission. 

The establishment of relations between the PICAO and the IMO 
was recommended by the first Division “MET” (October 1946) at 
which were represented only nine Contracting States; and, on 20 
February 1946, the Interim Council invited the IMO to send observers 
to all meetings involving meteorological problems. A few days later, 
the PICAO was represented at an Extraordinary Conference of Direc- 
tors held in London. The need for increased collaboration between 
the IMO and the ICAO was stressed at almost all the meetings, either 
of the CIMAé or of the International Meteorological Committee or the 
Conferences of Directors. An exchange of letters, in October-Novem- 
ber 1946, is still the basis of the relations between the two Organiza- 
tions, but it has been considered desirable in the interests of efficiency 
and simplicity, and to avoid possible confusion, that the respective 
responsibilities of the WMO and the ICAO in the field of aeronautics 
be more clearly defined. Nevertheless, the results of the cooperation 
between the two Organizations are very satisfactory. 

In July 1946 new meteorological codes and code specifications for 
universal use and for transmission of meteorological information to 





7In 1948 101 Directors of International Meteorological Services were taking 
part in the work of the IMO; about 10,000 observation stations were making obser- 
vations all over the world at fixed and regular hours, pursuant to uniform methods. 
(Opening speech at the first World Meteorological Congress held in Paris in 
March 1951.) 
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aircraft in flight were adopted by the International Meteorology Com- 
mittee, with the recommendation that they be introduced not earlier 
than 1 March 1947 and not later than | January 1948. The Division 
“MET,” at its Second Session (October-November 1946) recom- 
mended the simultaneous introduction of the new codes over as large 
an area as possible in order to prevent the adverse effect of the simul- 
taneous use in adjacent areas of different meteorological codes. Agree- 
ment was reached on fixing a uniform date for the coming into force 
of the Codes. 

The Conference of Directors of Meteorological Services held in 
Washington in September-October 1947, which adopted the consti- 
tution of the World Meteorological Organization, was preceded by a 
meeting of the CIMAé and a special session of the Division “MET.” 
The Meteorological Codes were completely revised and the provisional 
Codes incorporated by the ICAO in its Recommendations for Stand- 
ards, Procedures and Practices were replaced by the Universal Code, 
as requested by the IMO. A few days later the Conference of Directors 
decided that the new revised Code for the transmission of meteorologi- 
cal surface reports and Codes for reports from and to aircraft and ships 
for technical information and forecasts be enforced on | January 1949. 
The Washington Conference, considering that the IMO General Regu- 
lations for the Provision of Meteorological Services for International 
Aeronautics should be uniform with the ICAO International Standards 
and Practices in Meteorology, adopted the ICAO recommendations 
with very slight modification. 

After a joint session held in Paris in February-March 1950 by 
the CIMAé and the Division ‘“‘“MET”’ the International Procedures for 
Aeronautical Meteorology were revised, and after certain amendments 
and additions made in agreement between the IMO and the ICAO, a 
common text of “Specifications for Meteorological Services for Inter- 
national Air Navigation” was presented to the Extraordinary Con- 
ference of Directors of the IMO held in Paris in March 1951, which 
decided that “the IMO General Regulations for the Provision of 
Meteorological Services for International Aeronautics” be replaced 
by the Specifications. Immediately after, the World Meteorology Con- 
gress, which held its inaugural session, decided to assume responsibility 
for the promulgation of these Specifications as Specifications of the 
WMO. 

Documents (Codes and Specifications) promulgated by the two 
Organizations are quite identical, but their legal status is different. 

The provisions of Annex 3 (Meteorological Codes) are almost all 
“Standards” and certain of them prescribe the use of “international 
codes adopted and placed into force for that purpose by the WMO” 
(see Standards 1.1 and 1.3). The “Specifications” promulgated by the 
ICAO are assimilated to “Procedures for Air Navigation.” The Codes 
and Specifications promulgated by the WMO are “technical Regula- 
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tions covering meteorological practices and procedures’’® adopted by 
the Congress pursuant to Article 7 (d) ; this status is confirmed by the 
foreword of the WMO edition of the Specifications which reads as 
follows: “In the interest of civil aviation it is urged that all members 
should adhere to these procedures without deviation, but, in the event 
that a member is unable to implement any provision of the Specifica- 
tions Article 8(b) of the Convention of the World Meteorological 
Organization will apply.” Pursuant to that Article 8(b), in case any 
member finds it impracticable to give effect to some requirement in 
a technical resolution adopted by the Congress, “such member shall 
inform the Secretary General of the Organization whether its inability 
to give effect to it is provisional or final, and state its reasons therefor.” 


RELATIONS WITH THE INTERNATIONAL TELECOMMUNICATIONS UNION 


The safety of air navigation depends on the efficiency and regularity 
of communications between aircraft and the ground, and also between 
aircraft in flight. Aircraft should be in constant communication with 
the ground installations in charge of assisting them in their navigation. 
In case of difficulties or distress, they should be able to alert immedi- 
ately the services in charge of search and rescue. They should have 
on board the material and personnel necessary to ensure appropriate 
communications, and the personnel should have at its disposal codes 
for rapid transmission. Operational messages are also important. A 
certain number of wave lengths should be reserved to the exclusive 
use of communications concerning aviation. 

During the existence of the ICAN, relations between the Commis- 
sion and the ITU were very intimate; the ICAN was represented at the 
successive Telecommunication Conferences of Washington, Madrid 
and Cairo. After the second world war, due to the great development 
of civil aviation, the invention of new types of radio aids, the use of 
new frequencies, and many special problems, an even closer collabora- 
tion between aviation and telecommunication appeared desirable. At 
the same time, a new allotment of frequencies between the broadcasting 
services and maritime and aeronautical services, and the expansion of 
the ITU structure became necessary. 

For these purposes it was decided in Moscow (October 1946) to 
convene international conferences. A Plenipotentiary Conference was 
called at Atlantic City on 15 May 1947 for the drafting of a new tele- 
communications convention, concurrently with an Administrative 
Radio Conference which had to revise the radio regulations. Another 
conference was held in 1949 for the revision of the telegraph and tele- 
phone regulations. 





8 According to Resolution 15(1) adopted by the first session of the WMO 
Congress in April 1951, the following definition has been suggested for the Regu- 
lations: “The technical regulations of the WMO are those decisions relating to 
meteorological practices and procedures which are obligatory upon all members.” 
The Specifications have been published by the WMO as “Technical Regulation 
No. VII/1”; and the Codes constitute “Publication No. 9 of the WMO.” 
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The ICAO participated actively in the preparation of the Atlantic 
City Conference, and was represented at that Conference by an ob- 
server who was able to promote unofficial meetings of experts in order 
to exchange views and to coordinate action with respect to aeronautical 
needs. After the Conference, the ICAO took a large part in the allot- 
ment of frequencies necessary for aeronautics, and in their attribution 
to particular stations. 

The ITU, which was not represented at the first session of the 
Division “COM” (October-November 1945), was invited to the first 
PICAO Regional Conference in Dublin (March 1946) and, thereafter, 
to any ICAO meetings at which telecommunication problems were 
discussed. 

The Administrative Radio Conference of Atlantic City made a 
complete revision of codes and general radio regulations, of radio pro- 
cedures and of methods for the obtaining of licenses. Such revision 
was largely in agreement with recommendations for Standards, Pro- 
cedures and Recommended Practices already prepared by the ICAO. 
As the coming into force of the General Radio Regulations was fixed 
by the Conference as 1 January 1949, the ICAO endeavored to revise 
its own texts in order to put them in harmony with the ITU Regula- 
tions® and to provide for their coming into force at the same date. 

Annex 10 (Aeronautical Telecommunication) was not adopted 
before 30 May 1949 and came into force on | April 1950. 

A great part of the material which constitutes that Annex is the 
reproduction of ITU Regulations, in particular Part III (Procedures) 
and Part IV (Codes and Abbreviations). In the Introduction to Part 
III, it is said “‘where appropriate, specific ITU Radio Regulations have 
been paraphrased in this document. Users of these procedures should 
note that the Radio Regulation Annex of the International Telecom- 
munication Convention (Atlantic City 1947) is all-embracing in char- 
acter, and, therefore, should be applied in all pertinent cases.” In Part 
IV, Introduction of Chapter 2 which deals with the “Q” Code, it is 
pointed out that, in the first section of the “Q” Code, the meanings of 
the aeronautical code signals were assigned by the ICAO, and that, in 
the general section, the meanings were assigned by the ITU at Atlantic 
City, 1947; and that the Maritime ““Q” Code was not reproduced, “‘since 
it is intended for use only between stations of the Maritime Service.” 
In the introduction of the general section, it is also noted that the 
meanings assigned by ITU were reproduced in their original form, 
with, however, certain aeronautical notes added “to clarify the ITU 
terminology and intent when viewed from the point of view of those 
engaged in aviation.” 

There is a difference of legal status between the ITU Radio Regu- 
lations and the Standards and Recommended Practices contained in 
Annex 10. Although almost all of the provisions of Annex 10 have the 





®The ITU Radio Regulations constitute a complement to the provisions of 
the Atlantic City Telecommunication Convention (2 October 1947), as it is men- 
tioned in Article 13 of the said Convention. 
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status of Standards, they do not have the absolute mandatory character 
of the Provisions of the Radio Regulations. In Article 13 (3) of the 
Atlantic City Convention it is specified that ‘‘the Regulations shall be 
binding on all members and associate members,” and, by Article 20 
“the members and associate members are bound to abide by the pro- 
visions of this Convention and the Regulations annexed thereto in all 
telecommunication offices and stations established or operated by them 
which engage in international services or which are capable of causing 
harmful interference to radio services of other countries . . .”; “they 
are also bound, in addition, to take the necessary steps to impose the 
observance of the provisions of this Convention and of the Regulations 
annexed thereto upon recognized private operating agencies and upon 
other agencies authorized to establish and operate telecommunication 
which engage in international services, or which operate stations capa- 
ble of causing harmful interference to the radio services of other 
countries. 


RELATIONS WITH AGENCIES INTERESTED IN THE SAFETY OF LIFE AT SEA 


Many aircraft (airplanes or seaplanes) are flying every day over the 
sea; seaplanes may take off from, maneuver and land on the water; air- 
craft may fall in distress on the water. Collisions either with vessels 
or other aircraft on the water should be prevented; lights displayed by 


aircraft on the water should be easily recognized, and distress signals 
should be understandable. 

At the time of the coming into existence of the ICAO, international 
regulations for preventing collisions at sea, annexed to the Convention 
for the safety of life at sea, signed at London in 1929, were in force. 
Early after the war it became apparent that the Convention and the 
Regulations should be revised, and on 10 July 1947 an invitation to 
the ICAO, the IMO, the ITU and the Provisional Maritime Conserva- 
tive Council was extended by the Government of the United Kingdom 
to participate on an Experts’ Committee in order to consider the co- 
ordination of the activities of these Organizations in the fields of avia- 
tion, shipping and telecommunications in regard to safety at and over 
the sea. 

The Committee met in London from 27 January to 6 February 1949 
and recommended means by which international coordination could 
be achieved or improved. The conclusions were considered by the 
United Nations Maritime Conference which adopted and opened for 
signature on 6 March 1948 a Convention erecting a new specialized 
agency, the Inter-Governmental Maritime Convention Organization 
(IMCO). These conclusions were also taken into account by the 
International Conference on Safety of Life at Sea, held in London from 
23 April 1948 to 10 June 1948 with the participation of Representatives 
of the ICAO. The International Convention for the Safety of Life at 
Sea, 1948, was opened for signature, and the International Regulations 
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for preventing collisions at sea, 1946,1° were approved by the Confer- 
ence; these Regulations are not part of the Convention, as was the case 
under the Convention of 1929, and the determination of their coming 
into force was left to the decision of the Government of the United 
Kingdom when substantial unanimity has been reached on their 
acceptance by Governments. 

Pursuant to Rule | (a) of these Regulations, “these Rules shall be 
followed by all vessels and seaplanes upon the high seas and in all 
waters connected therewith navigable by seagoing vessels, except as 
provided in Rule 30 (Exception of Rules for harbor and inland navi- 
gation, including reserved seaplane areas). Where, as a result of their 
special construction, it is not possible for seaplanes to comply fully with 
the provisions of Rules specifying the carrying of lights and shapes, 
these provisions shall be followed as closely as circumstances permit.’ 

Reference to the Regulations has been made in the revised text of 
Annex 2 (Rules of the Air), which will come into force on 1 Septem- 
ber 1952. Under the subsection dealing with “water operations,” the 
international standard 3.2.7.3 provides that “In areas in which the 
International Regulations for Preventing Collisions at Sea are in force, 
aircraft on the water shall, in addition to those covered by 3.2.7.1 and 
3.2.7.2, comply with such other of the Regulations as are pertinent.” 
Appropriate excerpts from the Regulations are reproduced in an 
attachment to Annex 2, with the following indication: “The Regula- 
tions presently in force, which are part of the Convention on the Safety 
of Life at Sea, signed at London on 31 May 1929, are to be complied 
with in the meantime.” 

Pursuant to the provisions of Article 12 of the Chicago Convention, 
on | September 1952, the new standard 3.2.7.3 and the Regulations 
which will be in force at that time, shall apply without exception over 
the high seas. 

With respect to the legal status of these texts, no difference seems 
to exist between the London Regulations and the new Standard of 
Annex 2. 

Future Safety Regulations or amendments to existing Safety Regu- 
lations will be prepared by the new agency, the IMCO. The Assembly 
thereof is empowered to adopt such Regulations submitted to it by the 
“Maritime Safety Committee” which has a function to promote the 
coordination in the fields of shipping, aviation, telecommunication 
and meteorology as they relate to safety and rescue. 


RELATIONS WITH THE WorLD HEALTH ORGANIZATION 


By Article 14 of the Chicago Convention, Contracting States agree 
“to take effective measures to prevent the spread by means of air navi- 
gation of cholera, typhus, smallpox, yellow fever, plague and other 
communicable diseases .. .” and to that end to “keep in close consulta- 





10 The Convention and the Regulations are attached as Annexes A and B 
— to the Final Act of the Conference (Cmd 7492, Stationery Office, 
ondon). 
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tion with agencies concerned with international regulations relating 
to sanitary measures applicable to aircraft.” Since 1929 such agencies 
(Office international d’Hygiéne publique, established in Paris in 1907; 
League of Nations Health Organization) have considered that the de- 
velopment of air transport and the increasing speed of aircraft may 
have a direct effect on the rapid spread of contagious diseases and epi- 
demics. A Sanitary Convention for Aerial Navigation was prepared 
by the Quarantine Commission of the Office international d’Hygiéne 
publique with the assistance of the ICAN, was signed at The Hague 
on 12 April 1933, came into force on 1 August 1935, was amended in 
1944 by a Conference held in Washington, and was prolonged in 1946. 
Finally, after the establishment of a World Health Organization by a 
Conference held in New York (June-July 1946) , Regulations intended 
to replace the Sanitary Convention for Aerial Navigation and the other 
sanitary conventions were prepared by Committees of the Organization, 
and submitted for adoption to the World Health Assembly, at its 
Fourth Session, in accordance with the provisions of Article 21 of the 
Constitution of WHO. These International Sanitary Regulations 
were issued as WHO Regulations No. 2. 


Representatives of the ICAO have participated at every stage in 
the preparation of these Regulations, as far as aviation was concerned. 
Although a draft arrangement was prepared at the end of the year 1947 
in order to coordinate the activities of ICAO and WHO, the ICAO 
Council did not consider it necessary to enter into such formal arrange- 
ment and preferred, as was recommended by Resolution A1-10 of the 
First Session of the ICAO Assembly, to establish cooperation on a more 
flexible basis through a simple exchange of letters. 


Prior to the adoption in 1951 of Regulations No. 2, provisions 
relating to sanitary matters were inserted in the ICAO Annex 9 (Facili- 
tation of International Air Transport), which was adopted by the 
Council on 25 March 1949. Chapter 8 (Provisions with respect to air 
sanitary medical services and agricultural quarantine) contains a 
recommendation 8.1 which says: “Contracting States, whether or not 
they have ratified the International Sanitary Convention for Aerial 
Navigation (1933 and 1944), or the protocol thereto of 1946, should 
comply with the provisions of that Convention, its protocol, and any 
amendments thereto in the application of public health measures and 
sanitary control to international civil aviation.” 

In the same chapter, with respect to procedures, para. 8.5 recom- 
mends that “Contracting States should endeavor to apply the general 
regulations set forth in the International Sanitary Convention for 
Aerial Navigation, such revisions thereof as may be developed by the 
World Health Organization replacing the Convention, and the de- 
tailed facilitation procedures prescribed hereunder, in a uniform man- 
ner with the smallest number of modifications necessary to meet special 
requirements.” 

Although the terms of this last recommendation would have been 
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sufficient to be considered as applying to Regulations No. 2, which is 
to come into force on 1 October 1952, the Third Session of the Division 
on Facilitation (Buenos Aires, November-December 1951)" decided, 
after a careful study of the Regulations, to modify most of the pro- 
visions of Chapter 8 of Annex 9. The new texts are to be adopted by 
Council. 

An ICAO recommended practice is a mere recommendation, and 
a WHO Regulation is mandatory unless rejection or a reservation has 
been duly communicated to the Director General of WHO within a 
certain period (Article 22 of the WHO Constitution). After expira- 
tion of that period, any rejection or reservation has no effect (Article 
106 of Regulations No. 2). The treatment of reservations to these 
Regulations is described in Articles 107 and 108 thereof.!? 

The WHO Regulations have the same status as any international 
agreement and are registered with United Nations. 

From this rapid review of the relations of the ICAO with certain 
Specialized Agencies it appears that some regulations promulgated at 
the same time, either in the same wording or by reference, have not 
necessarily an identical status. 

Such difference of legal status might have serious consequences 
if the same text was implemented in a single State by different 
national departments. Fortunately, States members of various inter- 
national agencies generally avoid diverging or conflicting measures of 
implementation. 

Nevertheless, it would be highly desirable that greater efforts be 
made in the future to avoid the promulgation by two or more agencies 
of identical international regulations with different legal status. 





11 The Report has been published as Doc. 7217-FAL/557. 

12 Articles 107 and 108: 
Article 107:—1. If any State makes a reservation to these Regulations, 
such reservation shall not be valid unless it is accepted by the World Health 
Assembly, and these Regulations shall not enter into force with respect to 
that State until such reservation has been accepted by the Assembly or, 
if the Assembly objects to it on the ground that it substantially detracts 
from the character and purpose of these Regulations, until it has been 
withdrawn. 

2. A rejection in part of these Regulations shall be considered as a 
reservation. 

3. The World Health Assembly may, as a condition of its acceptance 
of a reservation, request the State making such reservation to undertake 
that it will continue to fulfill any obligation or obligations corresponding 
to the subject-matter of such reservation, which such State has previously 
accepted under the existing conventions and agreements listed in Article 105. 

If a State makes a reservation which in the opinion of the World 
Health Assembly detracts to an insubstantial extent from an obligation or 
obligations previously accepted by that State under the existing conven- 
tions or agreements listed in Article 105, the Assembly may accept such 
reservation without requiring as a condition of its acceptance an under- 
taking of the kind referred to in paragraph 3 of this Article. 

5. If the World Health Assembly objects to a reservation, and that 
reservation is not then withdrawn, these Regulations shall not enter into 
force with respect to the State which has made such a reservation. Any 
existing conventions and agreements listed in Article 105 to which such 
State is already a party consequently remain in force as far as such State 
is concerned. 

Article 108: A rejection, or the whole or pet of any reservation, may at 
any time be withdrawn by notifying the Director-General. 
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Amendment 1 
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PEL Division, 2nd Session, January 1947 _ 
PEL Division, 3rd Session, March 1948 


PEL Division, 3rd Session, March 1948 

RAC Division, 2nd Session, 1947 

RAC Division, 4th Session Nov./Dec. 1950 
MET Division, 2nd Session, Oct./Nov. 1946 
and later the Special MET Session, 

September 1947 

To conform with WMO codes—no 

divisional action 

MET Division, 3rd Session, Feb./March 1950 
MAP Division, 3rd Session, March 1947 
MAP Division, 4th Session, March/April 1948 
MAP Division, 4th Session, March/April 1948 
Not based on divisional action 

Not based on divisional action 

Not based on divisional action 

OPS Division, 1st Session, April 1946 

and 2nd Session, February 1947 

OPS Division, 3rd Session, Feb. 1949 

OPS Division, 4th Session, March/April 1951 
AIR Division, 1st Session, March 1946 

and 2nd Session, February 1947 


AIR Division, 1st Session, March 1946 

and 2nd Session, February 1947 

AIR Division, 3rd Session, February 1949 
AIR Division, 4th Session, March/April] 1951 


FAL Division, 2nd Session, May 1948 

Special Radio Technical Division, November 1946 
and COM Division, 3rd Session, Jan. 1949 

COM Division, 3rd Session, January 1949 


COM Division, 4th Session, April/May 1951 
RAC Division, 3rd Session, April/May 1948 
RAC Division, 4th Session, Nov./Dec. 1950 
SAR Division, 2nd Session, Dec. 1946 

SAR Division, 3rd Session, Sept. 1951 


AIG Division, 1st Session, February 1946 
and 2nd Session, February 1947 


AGA Division, 2nd Session, 1946 
developed as SARPS at 3rd Session, Sept. 1947 


Additional recs. at 4th Session, November 1949 

















INTWTO THE CHICAGO CONVENTION 


50 


48 
48 


1 


46 











14/4 
22/3 


27/6 
15/4 
27/11 
16/4 


17/9 


26/6 
13/11 


25/3 
30/5 


28/3 


1/4 
18/5 
27/11 
25/5 
31/3 
11/4 


29/5 


15/9 


1/1 
15/4 


1/9 
1/3 


1/10 


4/7 
1/10 
1/4 


1/12 
1/9 
1g 


1/11 


EFFECTIVE DATE 
1948 


1950 


1950 


1948 
1952 


1948 


1949 


1951 


1948 
1949 
1950 
1951 
1948 
1952 
1949 


1951 
1952 
1949 


1949 


1951 
1952 


1949 
1950 


1951 


1952 


1950 
1952 


1950 
1952 


1951 


1951 


AIR REGULATION 


DATE OF COMING INTO FORCE 


1/5 1949 
In certain cases 14/4 1953 
1/10 1951 
In certain cases 1/4 1955 
1/10 1951 
1/1 1949 
1/9 1952 
1/1 1949 
1/1 1949 
1/1 ©1952 
1/3 1949 
15/3 1949 
1/9 1950 
1/1 1952 
1/1 1949 
1/9 1952 
1/1 1950 
1/10 1951 
1/9 1952 


1/10 1949 with respect to aircraft 
being registered for the first time 
and on 1/1 1951 with respect to all 
other aircraft 

1/10 1949 


1/2 1951 
15/5 1952 except for No. 66 for which 
the date will be fixed subsequently 
1/3 1950 
1/4 1950 


1/1 1952 for Nos. 1-3 
1/4 1952 for Nos. 4-5 


1/9 1952 
1/6 1951 
1/9 1952 
1/3 1951 
1/1 1953 
1/12 1951 


1/6 1952 in case of aerodromes used 
as regular or alternate aerodromes by 
international air services 

1/1 1954 in the case of all other 
aerodromes used or intended to be 
used for the operation of aircraft en- 
gaged in international air navigation 















IS SPECIAL AVIATION LIABILITY 
LEGISLATION ESSENTIAL?—PART I* 


By Epwarp C. SWEENEY 


Professional Staff Member, U. S. Senate Committee on Interstate 
and Foreign Commerce; Professor of Law, Northwestern University 
(on leave of absence), and Editor of the JOURNAL. 


ECENT airline crashes near air terminals in the New York area 

have brought again to public attention the old questions: What is 
the liability of the airline to its passengers and to injured persons on 
the ground? What monetary damages should be paid to the innocent 
victims of these crashes? 

Before the inception of successful mechanical flight in 1904, law- 
yers in this country and abroad questioned the adequacy of common 
law rules and analogies to handle the anticipated legal disputes. In 
1922, a Uniform State Law for Aeronautics prescribed the liability of 
aviators to persons and property on the ground. This Act was adopted, 
in whole or in part, by more than twenty-four states. During the 1930's 
the adequacy and policies enumerated by this Act were re-examined 
by several legal groups. In 1938, the Commissioners on Uniform 
State Laws adopted a new Code made up of a Uniform Aviation Lia- 
bility Act, a Uniform Law of Airflight, and a Uniform Air Jurisdiction 
Act.1. This Code was opposed by most aviation interests. 


Shortly after the Civil Aeronautics Authority opened its doors in 
1938, this Code was presented to it. On December 5, 1938, the Au- 
thority issued a finding that the adoption of the proposed uniform 
liability Acts by the several states might have a vital effect upon the 
administration of the Civil Aeronautics Act and instituted a full inves- 
tigation. Later, this writer, as a member of the Authority’s legal staff, 
undertook to make a comprehensive study of all phases of aviation 
liability and of aviation insurance practices. The writer’s study was 
published in 1941 by the Board as a staff report under the title of 
“Report to the Civil Aeronautics Board of a Study of the Proposed 
Aviation Liability Legislation.” In this report of over 400 typed pages, 
the writer recommended the enactment of comprehensive Federal lia- 
bility legislation which departed radically from ancient common law 
principles of liability. With the advent of World War II, this staff 
proposal, as well as the 1938 Uniform State Acts, as approved by the 
Conference of Commissioners, lost their urgency and no definitive 
action was taken. The Commissioners withdrew their endorsement. 





* Guest Editor’s Note: This article is included in this issue at the request 
of the Guest Editor because of its general importance at this time when the inter- 
national aviation liability conventions are in the process of being revised. 

1 The text of these Acts will be found in Handbook of the National Confer- 
ence of Commissioners Uniform State Laws and Proceedings of the 48th Annual 
Conference, pp. 166-70, and 9 J. Air L. 726-744. 
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While time has not permitted extensive revision of the study com- 
pleted in 1941, the writer has been urged from time to time to re- 
publish this study as it has long been out of print. The final chapters 
of this study summarize the factual and legal issues involved in con- 
sidering the need for recommending any remedial aviation liability 
legislation. The final chapter presents recommendations. A careful 
review of the material in these chapters shows that the issues there 
raised are still vital and worthy of consideration in 1952. In the fol- 
lowing pages these chapters are presented with substantial deletions 
and only minor additions. 


Issues Involved in Remedial Liability Legislation 


Many arguments have been advanced in support of and in opposi- 
tion to the adoption of special aviation liability legislation. These 
arguments can be focused on ten issues or questions, dealing with dif- 
ferent but interrelated factual and legal aspects as more fully developed 
in the studies made for the Civil Aeronautics Board in 1941. 


1. Do Accidents Occur More Frequently in Air Transportation than 
in Other Forms of Transportation? 


A comparison of the annual accident statistics for domestic air car- 
riers, passenger railroads and intercity buses up to the beginning of 
World War II shows that the number of passenger lives lost per passen- 
ger mile traveled by scheduled airlines has always exceeded the number 
of lives lost per passenger mile traveled on the railroads. 

However, when non-fatal injuries as well as fatalities are included 
in the comparison, the safety record of the airlines becomes more im- 
pressive. The ratio of non-fatal to fatal passenger injuries in railroad 
and bus accidents is much greater than that of the air carriers. In most 
major airline accidents all the occupants of the plane have been killed 
outright, whereas even in serious railroad and bus accidents many 
passengers are injured and maimed, but relatively few killed. 


If all kinds of passenger injuries are compared, the statistics show 
that the chance of a passenger receiving some kind of injury (fatal, 
severe or minor) is less per mile traveled by air carrier than by rail- 
road or bus; that his chances of receiving a non-fatal injury are sub- 
stantially less in air carrier operations, but greater with respect to fatal 
injuries than when traveling by railroad or bus. 

Injury to persons on the ground by aircraft is a rarity. The killing 
of 6 persons in their homes at Elizabeth, New Jersey on January 22, 
1952 by an airline plane invoked wide attention in part because of its 
unprecedented character. Almost all persons who have been injured 
by aircraft have been participating in aviation as passengers or other- 
wise. This is not true of the railroads or buses which operate on rights- 
of-way with grade crossing and on highways which are shared by or 
accessible to third parties. Barring forced landings, the only non- 
passengers that an aircraft may conceivably injure between landings 
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at airports are persons who may be hit by objects dropped from the 
aircraft or injured as a result of mid-air collisions. Most crashes have 
not been in congested areas and have not injured persons on the 
ground. Crashes and mid-air collisions have been and should continue 
to be extremely rare. Of the few persons injured on the ground, a 
substantial percentage were on the runways of established landing areas 
at the time of injury. The Civil Air Regulations require aircraft to 
fly at altitudes and under conditions that should permit them to effect 
emergency landings where no damage will be done to persons and 
property on the ground. 


Appraisal. A statistical study of aviation losses and a comparison 
of the number and rate of such losses with those incurred in other 
forms of transportation, certainly by itself does not establish that the 
accident record of civil aviation is so fundamentally different from that 
experienced in other forms of transportation that special remedial lia- 
bility legislation is essential. It is one of many factors to be consid- 
ered. The total number of fatalities attributable to aviation is insig- 
nificant in comparison with the number of persons injured by railroad 
trains and automobiles. Moreover, any comparison of the rate of acci- 
dent frequency depends very largely upon the standards used for the 
comparison. The fact that the ratio of non-fatal to fatal injuries dif- 
fers markedly between the various forms of transportation emphasizes 
the importance of the standard of comparison employed. 

In many respects the significance attached to the comparative acci- 
dent record depends upon whether one believes that the need for 
remedial liability legislation is more closely related to the total number 
of injuries to members of society or to the rate or frequency of such 
injuries. In either case many other issues must be considered before 
determining a legislative program. 


2. Doan Appreciable Number of Persons Injured by Aircraft Have No 
Redress at Common Law Because Such Accidents Are Generally 
Not Due to the Legal Negligence of the Aircraft Operator? 


Many aircraft passengers are said not to be able to recover under 
the common law principles of negligence because many aircraft acci- 
dents are the result of vis major, unavoidable accident, misconduct of a 
third person or undetermined causes. Two independent examinations 
have been made of the accident investigation files of the Federal agen- 
cies charged with the promotion of safe flying, the first one by Dean 
John H. Wigmore in 1937 of the files of the Bureau of Air Commerce 
and the latter, made in the course of the writer’s staff study, of the files 
of the former Independent Air Safety Board covering accidents involv- 
ing passenger fatalities in 1939. 

It is reported that Dean Wigmore’s investigation revealed that ‘‘not 
in 20% of the accidents which have thus far occurred would it have 
been possible for the plaintiff to find and produce provable evidence of 
the real cause of the accident.” From the examination of 1939 fatal 
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passenger accidents, the writer was reasonably confident that the plain- 
tiff could establish liability in about 34% of all cases, comprising 44% 
of the commercial accidents and 32% of the non-commercial accidents. 












































The following factors show some of the reasons why a larger per- 
centage of aircraft accidents are not due to the operator’s negligence 
than of accidents involving other forms of transportation: 

(a) A number of aircraft accidents are due to encountering danger- 
ous weather or atmospheric conditions. If these could not be 
foreseen or avoided, accidents resulting therefrom cannot be 
said to be due entirely to negligence. Furthermore, atmospheric 
conditions are not usually as dangerous or as common on the 
surface of the earth, and thus do not as frequently cause acci- 
dents to surface transportation. 

(b) A large proportion of aircraft accidents are due to an “error of 
judgment” on the part of the pilot, which the most experienced 
pilots may inadvertently commit. In many instances such an 
error may not be considered by a judge or jury as legal negli- 
gence, although admittedly there would be many border line 
cases. 

(c) Accidents attributable to ‘‘poor technique” on the part of the 
pilot may often be said not to be due to the pilot’s intentional 
failure to exercise the highest degree of care and skill that he 
possesses, and his “poor technique” may well be held to be that 
of a reasonable man with his training and experience. 

(d) Aircraft accidents attributable to violations of the Civil Air 
Regulations are the only group of accidents that are prima facie 
due to the negligence of the operator. 

“Aviation is said to be ultra-hazardous because even the best con- 
structed and maintained aircraft is so incapable of complete control 
that flying creates a risk that the plane, even though carefully con- 
structed, maintained and operated, may crash to the injury of persons 
and property on the ground over which the flight is made.”? This is 
the argument advanced by the American Law Institute in classifying 
aviation as an “ultra-hazardous activity” and by so doing in reaching 
the conclusions that the aircraft operator is subject to “absolute liabil- 
ity’ with respect to persons and property on the ground. 

In support of this characterization of aviation, it is pointed out 
that approximately one out of every six aircraft in operation in 1939 
was involved in some kind of an accident. It is said that this is proof 
per se that aircraft are not ‘fool proof” and that even the best pilots 

occasionally have accidents, which are not always attributable to their 
own negligence. In further support of the ultra-hazardous argument 
it has been urged that negligence plays only a small part in aircraft 
accidents for the reasons: 

(a) pilots, and especially air transport pilots with passengers, never 





2 Vol. III, Restatement of the Law of Torts, page 43. 
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intentionally endanger their own lives or those of their passen- 
gers by slipshod or foolhardy flying, 

(b) maintenance personnel realize the importance of performing 
their duties with the greatest of care, 

(c) aircraft manufacturers build aircraft as air-worthy as possible, 
pursuant to Government regulation, within the limits of the 
performance specifications prescribed. 


Appraisal. At best, any estimate of the percentage of aircraft acci- 
dents that may be due to causes for which no liability would be incurred 
by the operator under the common law standards is highly speculative. 
In comparison to the number of injuries, the number of lawsuits that 
have been litigated has been extremely small. Government accident 
files, although not designed to show liability, are perhaps the most re- 
liable source of information and the foregoing discussion shows some 
of the difficulties and uncertainties that may be encountered in employ- 
ing these files for this purpose. 

The insurance underwriters’ claim and settlement records for air- 
line passenger claims were examined during the course of the writer's 
study in 1940. They indicate that (exclusive of claims shown as un- 
settled) 86.3% of the airline fatal passenger claims examined were 
voluntarily settled for substantial amounts and 85.7% of non-scheduled 
commercial fatal passenger claims were similarly settled. Since the 
insurance in these cases covered only the legal liability of the operators, 
it is believed that these percentages are significant notwithstanding 
the natural desire of the underwriters to avoid litigation wherever 
possible. 

All factors considered, the writer concluded in 1941 that if all the 
facts concerning the causes of aircraft accident were available, the pilot 
or operator would be liable under common law standards of negligence 
in at least two-thirds of fatal passenger accidents. 

Accidents due to vis major, unpredictable mechanical failure, and 
undetermined causes should, it is believed, become less frequent as 
government agencies continue to make thorough investigations of the 
probable causes of all major accidents and as the science of air naviga- 
tion advances with improved equipment and navigational aids, and 
as these are installed and used. 

In non-commercial flying a surprisingly large number of accidents 
were found to involve a wilful violation of the Civil Air Regulations 
and to flying practices which were clearly contrary to commonly ac- 
cepted standards of safe flying—the buz pilot. While many accidents 
may have occurred in the past which were not the fault of the pilot or 
operator according to common law standards, probably many of these 
accidents were so classified because of the lack of familiarity with air- 
craft operations, or an inability to prove the cause, the latter being the 
issue raised by the next question. 
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3. Do Practical Difficulties Unduly Hinder Production of Legally 
Competent Evidence to Prove Negligence in Aviation Suits? 


During the 12 years preceding World War II more than 250 passen- 
gers were killed in scheduled air carrier accidents, and many more in 
other types of flying operations, and yet few aircraft negligence suits 
were litigated. It is contended this is due to the fact that counsel for 
the plaintiffs have considered it would be impossible to prove that 
negligence of the aircraft operator was the proximate cause of the acci- 
dent. For this reason it is concluded such parties have found it expe- 
dient to accept any settlement offered by the aircraft operator or his 
insurer rather than to hazard their entire recovery upon the success of 
proving the negligence of the aircraft operator. 

The difficulties confronting the plaintiff in an aircraft negligence 
suit are said to be due to the following conditions which are peculiarly 
applicable to such accidents: 

(1) The aircraft operator, and especially the airline, has control of 
all records and physical equipment and properties involved. 
This forces the plaintiff to resort to legal process of discovery in 
order to determine whether he has cause of action and in order 
to organize his case. 

(2) Whereas the airline is in a position to prepare its defense im- 
mediately following a crash, a delay must necessarily follow 
before the plaintiff obtains counsel and is able to organize his 
suit. As a result, essential physical evidence frequently is handled 
or moved so as to be difficult or expensive for plaintiff to 
examine. 

(3) Aircraft crashes usually kill all occupants. There are few 
“inside” witnesses. 

(4) There are seldom any “outside” witnesses to aircraft accidents, 
for the reason that the airlanes are not watched by as many pairs 
of eyes as are the highways. Aircraft accidents occur suddenly, 
frequently commence above the overcast clouds and in remote 
areas. 

(5) Aircraft operation and navigation is highly technical and the 
testimony of lay witnesses, when available, is generally indefinite 
and of little use. 

(6) All physical evidence of what occurred on an aircraft at the 
time of and immediately prior to most serious accidents is 
usually demolished by the crash, consumed by fire, and occa- 
sionally lost under water. 

(7) The track followed by an aircraft is traced in the sky and can- 
not be reconstructed as easily as the course of an object on a 
highway. This makes it difficult for the plaintiff to prove what 
happened to an aircraft immediately preceding a crash. 

The foregoing conditions which may tend to render it difficult to 

produce legally competent evidence in aircraft negligence suits have 
been vociferously challenged as inaccurate: 
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(1) The assertion that “aircraft crashes usually kill all of the occu- 
pants and inside witnesses” is challenged. In the 35 accidents 
involving death to passengers on the domestic airlines between 
the years 1933 and 1940, inclusive, 25 resulted in the death of 
all occupants of the plane and 10 left some survivors. Among 
the 7 passenger fatal accidents that occurred in foreign air trans- 
portation during this same period, there were survivors in 4. 
Of course, in some cases there were eye witnesses to the accident 
other than occupants of the plane. 

The assertion that “the track followed by an aircraft is traced 
in the sky and cannot be reconstructed as easily as the course 
of an object on a highway” is challenged with respect to air 
carriers. In the air carrier accidents of which full government 
investigations have been made, seldom is difficulty encountered 
in accurately reconstructing the flight of the aircraft prior to 
crash and the events on the aircraft. The investigators are 
aided by the filed flight plan, weather reports, and the plane-to- 
ground radio communications during flight. 

The assertion that ‘‘all physical evidence of what happened .. . 
is usually demolished by the crash, consumed by fire, and occa- 
sionally lost under water” is denied by many experts. The 
Government investigators are able to reconstruct precisely what 
happened prior to crash in the vast majority of cases. The 
wrecked aircraft is seldom so completely burned as to leave no 
record of the progress of the fire or cause. 

In aircraft accidents the negligence of the operator usually oc- 
curs some time prior to the actual crash. In air carrier accidents, 
particularly, such acts of negligence are frequently a matter of 
public and company record which is not kept in the aircraft, 
such as, for example, the ship-to-ground radio communications, 
the dispatchers’ reports, the flight plan, loading schedules and 
Government weather reports. 


Appraisal. Practical difficulties confronting the plaintiff in secur- 
ing legally competent evidence to prove a cause of action in an aircraft 
negligence suit are both real and substantial. Aircraft traverse a new 
medium of travel at great speed and accidents occur suddenly and 
with devastating results. Fundamentally, the difficulties appear to be 
due to the fact that aviation is a new and highly mechanized form of 
transportation in which the personal element — the skill of the pilot, 
the mechanic and the manufacturer plays an important role. The pub- 
lic accident hearings, conducted by the Civil Aeronautics Board, reduce 
these difficulties considerably, even though the Board’s accident in- 
vestigation reports may not be used in court. 

Furthermore, the difficulties of proof directly attributable to the 
highly technical nature of aviation should progressively become less 
formidable as plaintiffs and their counsel become more familiar with 
the technical aspects of aircraft and of aerial navigation. Eventually 
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these should prove no more serious than those now confronting per- 
sons injured by other modern mechanized vehicles. It is believed, 
however, that much of the confusion resulting from the technical 
aspects of aviation may be eliminated by remedial legislation clarifying 
the burden of proof, z.e., the burden of going forward with evidence 
and the burden of persuasion. 


4. Do Administrative Difficulties in the Common Law System of Lia- 
bility — Expense, Delay, and Uncertainty of Application of Com- 
mon Law Principles and Defenses — Work Undue Hardship Upon 
Plaintiffs in Aviation Cases? 


Appraisal. The uncertainty of application of common law princi- 
ples and defenses in aviation negligence suits (the rules of proximate 
causation, assumption of risks, the degree of care owed by the operator 
to his passengers, contributory negligence, and res ipsa loquitur) and 
the expense and delay incident to such litigation present problems for 
the plaintiffs in such suits which are also real and substantial. These 
same difficulties likewise cause hardships to the defense, with the result 
that litigation is unsatisfactory for all concerned. 

The precise application of legal principles to aviation negligence 
suits is in a formative state. Since the degree of care that the operator 
is required to exercise in order to avoid liability is determined by what 
the reasonably prudent man would do under the circumstances, this 
degree of care will not be predictable for every circumstance until many 
suits involving all types of accidents are litigated. Only a few aviation 
negligence suits are currently being litigated and the lack of definite 
precedent will probably continue for some time. 

The election imposed in many jurisdictions upon plaintiffs of plead- 
ing either specific acts of negligence or of relying upon the rule of 
res ipsa loquitur, and the uncertainty existing as to the effect of plead- 
ing the rule, admittedly cause hardship in many cases. The reports 
of the decisions indicate that the courts are aware of these difficulties 
and prevent injustice resulting therefrom wherever possible. 

It is believed that a considerable amount of this confusion can be 
eliminated by adoption of liability legislation. With respect to pas- 
sengers, the confusion due to the lack of legal precedent and to the 
novel technical aspects of aviation (see Issue No. 3) may be eliminated 
by remedial legislation clarifying the burden of proof, i.e., the burden 
of going forward with evidence and the burden of persuasion. 


5. Does the Existing Diversity of Liability Standards Among the Sev- 
eral States Hinder the Development of Aviation? 


As most commercial aviation is interstate in nature, the air carrier 
operates under the peculiar condition that both the standard and the 
extent or limit of his liability may change each time he flies over a 
state line. A survey of the present law and rules of liability among the 
several States reveals a startling lack of uniformity in the standards of 
liability and in the application of common law principles. In most of 
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the states liability is predicated upon general common law principles 
of negligence with resulting confusion in application and interpreta- 
tion among the different states. 

In some 25 jurisdictions, state statutes of various types regulate the 
liability of the aircraft operator. Many of these states have statutes 
regulating the operator's liability to persons and property on the 
ground, and quite a few impose absolute liability. In the remaining 
states, there have been so few cases litigated that it is impossible to 
ascertain whether the courts will continue to hold the aircraft operator 
liable for all damage done to persons and property on the ground or 
upon what theory they will proceed if they so hold. With respect to 
liability to passengers, there are, on the other hand, few regulatory 
statutes, but there are many decisions in which the courts have applied 
common law principles of negligence with some diversity of holding, 
particularly in respect to what constitutes negligence and to the effect 
of the rule of res ipsa loquitur. 

In addition to the diversity in the standards of liability among the 
several states, there is an absence of uniformity as to the amount recov- 
erable. Some states have statutes limiting the amount of recovery for 
wrongful death. Others have constitutional provisions prohibiting 
such statutes, as well as prohibiting legislative limitations upon the 
amount recoverable for personal injuries. 


Appraisal. An appreciable lack of uniformity among the several 
states is apparent in the standards of liability and in the amount recov- 
erable. Underwriters of aviation liability insurance must take into 
consideration the most unfavorable standards in fixing premium rates. 
It undoubtedly would be advisable to have a single standard of liability 
applicable to an activity which is so essentially interstate in character 
as aviation. On the other hand, each aircraft accident is a liability 
problem in itself and the rules that would be applicable thereto in other 
states are of little importance. What is most important is that the 
rules of the state wherein the accident occurred (or those which govern 
the liabilities) are well established and readily applicable to each in- 
dividual accident. 


6. Does the Present Lack of a Limit Upon the Amount Recoverable 
Under the Common Law Constitute a Catastrophe Hazard Which 
Creates a Deterrent to the Development of Civil Aviation? 


Air carriers are said to be particularly vulnerable to the award of 
large judgments under the common law rules governing the measure 
of damages. Under the common law the amount recoverable for 
personal injury and wrongful death depends upon proof of damages. 
For personal injuries the common law attempts to compensate in 
damages for the pain and suffering and the financial expenses incurred, 
and for the loss of earning power. In death cases the amount recover- 
able is generally controlled by the applicable “Death by Wrongful 
Act” statute, which may be a survivorship statute perpetuating the 
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right of action of the deceased, or may create an entirely new cause of 
action in dependents for wrongful deprivation of support. 

There is no statutory limit in any state on the amount recoverable 
for nonfatal injuries, and no limit with respect to death in more than 
two-thirds of the states. As a result, if a single airline accident injures 
or kills a large number of persons, there is almost no limit to the 
amount that may be recovered in personal injury and death-by-wrong- 
ful-act suits. In jury trials the amount of damages is determined by 
the jury who have great discretion, although they are directed to follow 
the instructions given by the judge and their verdict may be reviewed 
by the court if an abuse of discretion is found. 

The common law system of measuring damages permits large re- 
coveries by the person who has a large earning capacity at the time of 
injury, that is, the active executive with a large annual salary. Children, 
college students, housewives, and retired businessmen are ordinarily 
precluded from substantial recoveries because they are not active earn- 
ers at the time of the accident. Air transportation attracts the business 
executive, and a higher percentage of airline passengers have larger 
annual earnings than have passengers using other forms of transporta- 
tion. While no comparative figures are submitted to support this state- 
ment, it is well known that up to the advent of air tourist service air 
transportation attracted the luxury class of travelers, comparable to 
those that employ the Pullman accommodations of the railroad. This 
means that, in respect of the average passenger, the air carrier is sub- 
ject to a greater potential liability than the ordinary railroad or bus 
operator. 

Phenomenally high settlements and judgments have occasionally 
been secured by representatives of passengers killed in airline crashes. 
Before 1941 settlements are known to have ranged up to as high as 
$75,000, although such instances are rare. The author’s pre-war study 
for the CAB developed that the average of the judgments and voluntary 
settlements negotiated by the underwriters with respect to airline 
passenger fatal injuries occurring between 1934 and 1938, which were 
settled before 1940, amounted to $11,144, including 15 claims where 
only nominal settlements were made. 


Appraisal, The fact that there is no limit under the common law 
upon the amount that injured parties may recover for non-fatal in- 
juries in any state and for wrongful death in two-thirds of the states, 
and the further fact that there is no over-all limit upon the total lia- 
bility that an aircraft operator may incur for damages caused by a 
single accident do present a catastrophe hazard to civil aviation. The 
lack of a limit upon the liability that the aircraft operator may incur 
increases the average of claim settlements and consequently the pre- 
mium rates that must be charged for aircraft liability insurance with 
reasonably adequate policy limits. On the other hand, such a potential 
liability is not different from that to which the operators of other forms 
of transportation are now subject in their relations with the public and 
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it can hardly be said to be a financial burden to pay compensatory 
damages. 

A limitation of liability may be justified in part as the quid pro quo 
for imposing liability regardless of negligence. If the common law 
standard of liability based upon negligence is preserved, a limitation 
may be justified only as a method of subsidizing or encouraging civil 
aviation by reducing premium rates and by removing the possibility 
that a particularly disastrous accident may occasion liabilities that may 
bankrupt the operator. If civil aviation, or commercial air transport 
alone, is considered of such national importance that this should be 
done, then a statute limiting liability is an effective way of subsidizing 
it. Such a limitation of liability in effect shifts to the individual vic- 
tim or victims, or to society as a whole, the burden of bearing a portion 
of the damages caused by civil aviation whenever damage beyond the 
applicable limit of liability is caused by a single accident. Additional 
considerations involved in limiting the liability of the aircraft operator 
are discussed under question number 8, wherein the advisability of a 
system of limited compensation is discussed. 


7. Is There a Public Need for Compulsory Aviation Liability or Acci- 
dent Insurance? 


It is asserted that persons injured in aircraft accidents seldom re- 
cover adequate compensation if the aircraft operator does not carry 
liability insurance, and that this condition presents a serious problem 
due to the small percentage of such operators (other than air carriers) 
who carry insurance. The author’s study for the CAB showed that on 
December 31, 1939, only 5.8% of all non-air carrier aircraft were in- 
sured against passenger liability, 11.2% against public liability and 
9.83% against property damage. At that time all domestic air carriers 
carried liability insurance as a matter of good business practice. 

In the event of a crash demolishing the aircraft, many individual 
operators are probably unable, irrespective of their degree of negli- 
gence, to compensate passengers and third parties injured by the crash 
or to reimburse the owners of property damaged. Some aircraft opera- 
tors, even those carrying passengers on an irregular basis, are alleged 
to be operating on a “shoestring” with little financial backing. 

The possibility exists that these operators, in order to avoid personal 
liability, may register their aircraft in the names of “Dummy Corpora- 
tions” or in the names of members of their families who are “judgment 
proof.” ‘This is certainly not true of the established airlines, aircraft 
operated by large corporations, and many others. 

Insurance guarantees the solvency of the potential defendant and 
spreads the loss among all operators of a particular class. It is un- 
doubtedly the cheapest way for the individual flyer to provide a method 
of paying the damages which may be caused by his flying, and if all 
aircraft operators were required to carry such insurance the cost of 
such insurance coverage, it is pointed out, should be substantially less 
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than it is now because of the great increase in the volume of insurance 
that would be written. 

If a flier cannot pay for the damages he inflicts on the general pub- 
lic, particularly that which is due to his own negligence, it is contended 
by some he is not in a position to discharge his duty to society and 
should not fly until provision is made to discharge this duty. If the 
aircraft operator cannot afford to pay premiums to insure the payment 
of the damages his flying causes to the general public, should he be 
permitted to fly? Is any form of transportation, flying included, so 
important that serious damage done to individual members of the gen- 
eral public should go uncompensated? 

The Motor Carrier Act of 1935 requires the interstate truck and 
bus operator to carry small amounts of public and property liability 
insurance. Massachusetts alone requires liability insurance on all pri- 
vate automobiles. Aircraft operators are not now required to carry 
insurance, although several states at one time enacted such require- 
ments. However, foreign governments frequently require aircraft oper- 
ators to carry insurance. 

The cost of insurance is an expense which the commercial airplane 
operator would naturally pass on to his customers in the form of in- 
creased fares to the extent the traffic will bear it. The private flier, 
on the other hand, must bear the entire cost himself, Insurance costs 
may weigh heavily on the private flier, who is often a youthful enthu- 
siast to whom the gratification of his desire for flying is already a major 
expense. Moreover, the cost of the premiums is a considerably larger 
item per mile of operation for him than for a commercial operator 
who can usually spread it over greater mileage. However, the actual 
amount of the premiums should not be large, and if a private flier can- 
not afford to pay these modest premiums annually, should he be per- 
mitted to fly an aircraft to the possible serious injury of the public? 

Compulsory insurance would undoubtedly be a financial burden to 
many operators no matter how far premium rates were reduced, and 
any such requirement would offer a serious deterrent to the continued 
development of private and non-scheduled commercial flying to the 
possible impairment of our national defense. The turnover in indi- 
vidual airplane ownership is high. This is in part due to the great 
expense involved in maintaining and operating private aircraft, and if 
the expense of carrying insurance were added to the financial burden 
of such operators, this rate would be accelerated. 

It is argued that since all scheduled airline operators carry liability 
insurance in amounts far exceeding that which would probably be re- 
quired by any Governmental regulation, it would appear that there is 
no need for including these airlines in any compulsory insurance re- 
quirement. Furthermore, commercial corporations operating execu- 
tive type aircraft are generally financially solvent, and there is little 
need to require them to carry liability insurance. The private aircraft 
seldom injures fare-paying passengers who can recover judgments. The 
passengers of these small planes are usually “guest riders,” students 
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receiving dual instructions or joint adventurers. Under this analysis 
a statute requiring all aircraft operators to carry liability insurance 
would burden many operators and benefit the public only with respect 
to the irresponsible commercial aircraft operator, the airport base 
operators who may not be solvent and the individual pilot with respect 
to large third party claims. 

Again, insurance policies do not ordinarily cover accidents result- 
ing from strikes, war, riot, civil commotion, acts of public authority, 
or accidents (including violations of air traffic rules, etc.). Thus, 
compulsory insurance would not afford protection for every victim 
of an aircraft accident unless insurance is radically changed, which 
would undoubtedly be opposed by the aviation underwriters. 

In order for any statute requiring aircraft operators to carry lia- 
bility insurance not to operate as a deterrent to the development of 
civil aviation, the insurance required to be carried would, of necessity, 
have to be written for comparatively small limits. While such insur- 
ance would take care of the ordinary claims that arise, it would not 
insure payment of damage (or protection to the aircraft operator) in 
case of catastrophes. If compulsory insurance does not afford protec- 
tion to the public against catastrophe hazards it is argued that it loses 
much of its usefulness and does not satisfy one of the fundamental 
reasons for requiring aircraft operators to carry liability insurance. 

Appraisal. The victim of an aircraft accident has two problems 
in attempting by law suit to secure compensation for his injury; the 
first is to establish the liability of the aircraft operator by securing a 
judgment, and the second is to collect the judgment he obtains. The 
collection of judgments for wrongful death or personal injuries is a 
problem that is not peculiar to aviation, but is found in all tort litiga- 
tion, and in a particularly exaggerated form in connection with pri- 
vate automobile accidents where so many drivers are “judgment proof.” 

Undoubtedly the victim of an aircraft accident has a much better 
chance of obtaining compensation if the operator carries insurance. 
While the ordinary insurance policy does not cover all types of acci- 
dents for which the operator may be liable (particularly those involv- 
ing violations of laws and regulations) , and may not be written in an 
amount to cover catastrophe hazards, it affords protection to the vast 
majority of persons injured by the insured. Thus, a statute prescribing 
the carrying of liability or accident (admitted liability) insurance 
would benefit the victim of aircraft accidents and would be desirable 
if it involves no serious disadvantages to aviation. 

It is difficult to estimate the premium that would have to be charged 
if liability or accident insurance were prescribed for aircraft operators, 
but it appears that the cost would be fairly small if the accident record 
of past years may be relied upon. While compulsory insurance may 
have an initial adverse effect upon the development of general and 
non-scheduled commercial flying, it should not create a serious and 
lasting impediment. 

It was concluded in 1941 that action should then be initiated 
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looking toward the eventual insurance of all aircraft, provided proper 
safeguards could be taken to prevent such action from imposing an 
undue financial burden on the development of any form of civil avia- 
tion. The means of accomplishing this, are suggested in the final 
recommendations. 


8. Would a System of Absolute Limited Liability, Similar to Work- 
men’s Compensation, Be a Fairer Method of Adjusting Aviation 
Losses Than the Present Common Law System? 


Contentions supporting the adoption of such a system, as a matter 
of social philosophy, it is urged that it is better there be an assured 
recovery to everyone injured of a limited amount than that recovery 
depend upon proof of negligence and only a small percentage of in- 
jured persons recover any amount of damages. The common law sys- 
tem, even with recovery assured by means of a compulsory insurance 
requirement, does not take care of those cases where injuries are sus- 
tained when neither the operator nor the injured party is at fault. 

A system of absolute limited liability, such as is embodied in the 
Workmen’s Compensation Laws, is represented as the modern trend 
in American jurisprudence. In such a system, the three elements of 
absolute liability, limited recovery, and compulsory insurance are 
equally essential. Absolute liability is represented as a principle not 
only of social expediency, but of social necessity, which alone will afford 
reasonable compensation to all persons injured by civil aircraft. 

It is contended that it is more desirable to require the aviation 
industry to pay limited compensation to all injured parties than to 
have those who fail to recover damages under the present law become 
immediately dependent upon society as a whole. 

It is argued by some that aviation is ultrahazardous in the sense 
that accidents frequently occur which are not due to the negligence of 
the aircraft operator and that, this being true, all losses directly attribu- 
table thereto should be borne by the industry as part of its cost rather 
than by the public or any member thereof who is injured without the 
fault of either party. Civil aviation, even in 1952, is a relatively new 
and growing form of transportation, and it is urged this is an appropri- 
ate time to adopt a new system of liability that incorporates modern 
social philosophy. 

Such a system of compensation applied to commercial aviation 
would result in passing on the cost thereof to the users of the service. 
Private aviation presents a somewhat different problem, in that few 
advocate that the private flier should be absolutely liable for injury or 
death to passengers gratuitously carried, but the argument is that he 
should not participate in aviation if he cannot afford to carry insurance 
to compensate persons and property on the ground for injuries caused 
by his aircraft. 

A satisfactory social adjustment of losses attributable to aviation 
demands, it is asserted, that all injured parties, both passengers and 
persons on the ground, recover a limited sum with a minimum of delay, 
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expense and uncertainty. This would eliminate the gambling element 
of lawsuits by which many injured persons recover nothing at all and 
a few recover exorbitant amounts, depending upon the skill of their 
counsel as much as on the merits of their claims. 


An arbitrary limitation upon the amount that may be recovered 
appears socially justifiable. Pecuniary damages can at best only con- 
stitute approximate compensation for pain and personal injury. Com- 
pensation for loss of earning power may perhaps be more accurately 
measured, but even this depends upon an estimation of future earnings. 
Recognizing that damages awarded by a court or a jury are only an 
approximation, a legal system of compensation need not attempt to 
grant more than a specified maximum amount of compensation — an 
amount that will not permit the injured party or his dependents to 
become dependents on society. The balance of the loss may properly 
be borne by the injured party and not shifted to a new and essential 
form of transportation such as aviation, which is today not only com- 
mercially indispensable, but also a vital part of our national defense. 
As in all other forms of transportation, the passenger may properly 
be held to assume certain risks inherent in the means of conveyance 
he has chosen. One of these risks may well be a limitation on the 
amount he may recover, irrespective of negligence. 


The limited liability feature of a system of compulsory compensa- 
tion should have the result of fostering aviation by reducing the present 
cost of insurance. Placing a reasonable limitation upon the amount 
of recovery and removing the uncertainty and expense now involved 
in litigation should reduce substantially, it is estimated, the total sum 
paid by the aviation industry in adjustment and satisfaction of claims, 
notwithstanding the adoption of absolute liability. 


Adoption of a limited compensation plan should also have no appre- 
ciable effect, it is contended, in increasing the number of fraudulent 
claims, or lead to other abuses feared by those who oppose such legisla- 
tion. Requiring liability insurance to be carried by the motor carrier 
operator under the Motor Carrier Act, 1935, has led to no such abuses, 
and independent investigating committees have found that the Massa- 
chusetts Automobile Security Act has not appreciably increased fraud- 
ulent claims. 

Statistics of aircraft accidents kept by the aviation underwriters as 
well as by the Government should furnish ample experience for sci- 
entifically establishing insurance rates. If complete, absolute liability 
is approximated the only statistics necessary to determine an insurance 
rate are the number of accidents and the number of persons killed and 
injured, and the amount of damages. Placing of a limitation on the 
amount recoverable should remove the necessity of loading rates to 
take care of the potential catastrophe hazard now presented. The 
imposition of absolute liability should not result in the successful prose- 
cution of false claims. 

A limited compensation plan would also prevent the aviation 
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underwriters (if they ever have) from taking advantage of the uncer- 
tainty and confusion existing in the present law of liability to effect 
unreasonably low settlements with claimants. Such a system would 
eliminate the necessity of claimants employing attorneys, at least to the 
same extent as this has been true of workmen’s compensation cases. 
This would mean that the contingent fees usually paid attorneys, rang- 
ing from 25 to 50% of the amount recovered, should go to the injured 
persons themselves, or their representatives or dependents, thus in effect 
substantially increasing the amount of compensation. 

Although it is recognized that the employer-employee relationship 
may well furnish the ideal condition for the smooth functioning of an 
absolutely automatic compensation system, why is such a situation the 
only one in which a compensation system should be found workable? 
In the relationship of the aircraft operator to the persons injured by 
his flying the principle of limited absolute liability (compensation) 
may well be adopted, and the amount of such compensation for any 
given case may be permitted to vary between a fixed maximum and a 
fixed minimum in order to afford the flexibility necessary to meet the 
varying economic considerations which will be found. Such a flexible 
system of compensation is better, it is contended, than the common law 
systems of completely unlimited liability on the one hand, and better 
than an absolutely right compensation systems on the other. 

The adoption of a comprehensive system of compensation for avia- 
tion accidents should be accepted by the public not as a branding of 
aviation as extrahazardous, but rather as an indication that aviation 
as a transportation industry has reached a point of maturity at which 
it is regarded as feasible to provide for the cooperative underwriting 
(by operators, insurers and, to a certaint extent, by the United States 
Government through the medium of mail pay) of all accidents which 
may occur. An attitude of cooperation on the part of the industry in 
favoring such a system should strengthen this impression while an atti- 
tude of hostility might somewhat weaken it. 

Contentions opposing the adoption of such a system. A system of 
limited compensation is not in accord with the prevailing Anglo- 
American concept of justice which is based upon the premise that in 
being a member of organized society one assumes the risk of harm not 
caused by the fault of another. Pursuant to this philosophy, one in- 
jured by the normal course of conduct pursued by another must not 
expect to collect for unavoidable injuries resulting therefrom. The 
fact that historically aviation is a relatively new source of harm is 
immaterial. 

Viewed from a social aspect, it is contended, aviation should no 
more be classified as ultrahazardous and subjected to absolute liability 
than should railroads or automobiles and other forms of transporta- 
tion. Imposition of absolute liability in place of the present system 
under which liability is placed upon fault would be injurious to com- 
mercial aviation in that it would constitute an unjust discrimination 
against it in favor of other forms of transportation. 
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After an injury has occurred under circumstances indicating that 
it was caused by legally culpable conduct, other considerations come 
into play. Any system under which the injured party may not recover 
the full extent of his losses (as loss is determined by judge and jury) is 
branded as essentially arbitrary, unfair and not in accord with the 
American belief that one should pay the full limit of the injury caused 
by his fault. Liability in damages to the extent of injury caused is 
viewed by the common law as a sanction whereby quate conduct 
is secured. 

When viewed from the economic standpoint, it is argued the abso- 
lute liability feature of a system of limited compensation will be disas- 
trous because it necessarily produces a prohibitive increase in insurance 
rates. Experience under the Massachusetts Compulsory Automobile 
Security Act has amply demonstrated this to the satisfaction of many 
competent observers. If every operator of aircraft, commercial and non- 
commercial, is required to carry insurance, the underwriters will no 
longer be able to select only sound risks and the combined liability of 
all operators is bound to be reflected in higher rates. Furthermore, 
the knowledge on the part of the public that all aircraft operators are 
insured, and hence financially answerable, will result in many exagger- 
ated and perhaps even fraudulent claims being presented. There will 
be many opportunities for petty claims for injuries being presented by 
“passengers” which may not be serious but which may be grossly ex- 
aggerated by unscrupulous plaintiffs. Moreover, injuries for which 
settlements are now being effected in lesser but adequate amounts, will 
be compensated in accordance with the maximum recovery specified 
in the legislation. 

The underwriters contend, in opposition to the absolute liability 
feature of any proposal, that it would render it impossible for them to 
estimate mathematically the cost of the liability insurance prescribed 
and that they would not be justified in hazarding a guess as to the cost 
of such insurance. For years following the adoption of a statutory 
limited compensation plan, the aviation underwriters assert they would 
be unable to fix rates upon a definite mathematical basis because of 
complete lack of experience as to the effect of the new standards of 
liability upon the number and amount of claims. As a result, rates 
would have to be fixed at a sufficiently high level to take care of any 
contingency. 

If the proposed system involves a substantial increase in present 
premium rates the cost thereof would be prohibitive to most aircraft 
operators, particularly the private fliers, who could not pass on the 
additional cost thereof to the traveling public or to the United States 
Government in the form of mail pay or subsidy claims. Even a small 
insurance premium would be a burden to private fliers who find the 
upkeep and operation of an aircraft an expensive activity. 

The pre-war settlement record of the insurance underwriters, as 
shown by the author’s study for the CAB, is said to show that they have 
not attempted to take advantage of the alleged uncertainty and confu- 
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sion in the law to effect unreasonably low settlements, but that, on the 
contrary they have made substantial settlements of most claims and 
have been fair with each individual claimant. 

The fancied analogy between the proposed legislation and the 
Workmen’s Compensation Laws is said to be illusory because of the 
absence, as between the aircraft operator and his passengers or persons 
on the ground, of that relationship which alone renders Workmen’s 
Compensation Laws fair and workable. The claimant and the aircraft 
operator are strangers. Between the employer and the employee there 
are mutual responsibilities and control, and the salary paid to the em- 
ployee affords an equitable basis for fixing the amount of compensation. 
It is argued that it would be impossible to devise a fair and equitable 
scale of compensation benefits for aviation accidents because there is 
no common norm which could be used as a basis for fixing recovery 
as in workmen’s compensation cases. With respect to an injured child, 
housewife or non-worker, there would be no basis on which benefits 
could be computed. The psychological effect of the imposition of 
absolute liability would be adverse to aviation, since the imposition of 
such a liability by statute would brand aviation as ultrahazardous in 
the eyes of the general public and would retard the development of air 
travel. 


Appraisal. The adoption by legislation of a system of limited 
absolute liability applicable to aviation losses would be in line with 
the social philosophy that led to the adoption of workmen’s compen- 
sation laws. The enactment of such a system would be premised upon 
the conviction that the traditional common law system of liability 
based upon fault is not adaptable to a highly mechanized form of trans- 
portation such as aviation. The plan of liability embodied in the 
Warsaw Convention relative to international passengers appears to 
have been designed in part to promote international aviation by reliev- 
ing it of certain liabilities rather than as a complete system governing 
all the liabilities of the international operator. 


A limited compensation system, which eliminates the issue of the 
operator’s fault, is probably the best proposal that has been advanced 
to insure that all injured parties, both passengers and persons on the 
ground, receive a limited sum with a minimum of delay, expense and 
uncertainty. Admittedly, such a system would be experimental in 
nature and might not work out as the advocates thereof anticipate. 
From the best information that can be obtained the cost thereof would 
not be prohibitive. 


One additional problem is whether this is an appropriate time for 
a Federal Government agency to recommend experimental legislation 
of this type. There is no public demand for the adoption of such a 
system and never has been, as there was when workmen’s compensation 
laws were first adopted. 


(To be concluded) 
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IKE all forms of commercial transport before it, air transport issues 

tickets and traffic documents to passengers and shippers. There 

is no essential legal difference in this system of documentation between 

airlines and, for example, railroads. The nature of these documents 

and their relationship to the basic contract of carriage are subjects well 
developed in all important legal systems. 

Although the Warsaw Convention has placed air transportation in 
a peculiar situation by setting down detailed rules for the issuance and 
contents of the documents, it did not change their relationship with 
the contract of carriage under common law. , Air traffic documents are 
“common form documents” with all the inherent correlatives under 
English and American law. The documents are evidence of the exist- 
ence, validity and terms of the contract, but their absence, irregularity 
or loss does not affect the existence of the contract or its terms. 

While centuries of precedent in other forms of transport have dealt 
with many of the basic legal problems involved in airline documenta- 
tion, certain legal complications have been created for air transport by 
the need for uniformity and even universality in these terms and rela- 
tionships to facilitate the growing volume of interline carriage on a 
worldwide basis. 


UNIFORMITY — RECENT TRENDS 


Every airline began operations with its own ideas as to how traffic 
documents should be drawn up, but so long as every carrier operated 
with divergent documents and under different conditions, the carriage 
of passengers or cargo on services of more than one airline required a 
new set of documents for each carrier involved. Furthermore, since 
there was no international law regulating air carriage, carriers found 
it advisable to consolidate the terms of their contracts and to develop 
documents which would stand up before various courts. 








* The opinions expressed in this article are those of the writer and do not 
necessarily represent the official point of view of the International Air Transport 
Association (IATA). 
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The Prewar Period 


The first uniform Conditions of Carriage were developed in 1927 
by members of the old IATA — the International Air Traffic Associa- 
tion. These Conditions were so framed that the carrier was generally 
under no liability to those with whom he had entered a contract of 
carriage, either for the injury or death of the passenger or for loss of 
or damage to cargo, except where such liability was imposed on the 
carrier by applicable law. 


While carriers were preparing these first Conditions, CITE]A’ 
began to work on two projects: the Convention on the liability of air 
carriers, and the Convention on the air waybill. After five years of 
deliberation, from 1925 to 1929, the two projects were consolidated 
and the Convention for the Unification of Certain Rules Relating to 
International Carriage by Air was signed at Warsaw on 12 Novem- 
ber 1929. The new convention substantially modified carriers’ legal 
position insofar as it restricted the contractual freedom which they 
had hitherto enjoyed in many jurisdictions. Roughly speaking, the 
Warsaw Convention created a presumption of fault on the part of the 
carrier and, as a quid pro quo, set specific limits to the liability of the 
carrier. Also, the Convention incorporated detailed rules regarding 
documents of carriage (passenger tickets, baggage checks and air way- 
bills). In an effort to comply with these detailed rules, new standard 
tickets, baggage checks and air waybills, incorporating new uniform 
General Conditions of Carriage, were developed by the old IATA in 
1931. To assure that the new documents complied strictly with the 
Warsaw Convention, the forms were submitted to and approved by 


CITEJA. 


Despite this approval, an English Court held in 1936 that the IATA 
air waybill did not comply with the requirements of the Warsaw Con- 
vention.? In the light of legal decisions of various other Courts and of 
technical improvements in the handling of traffic, the documents were 
modified from time to time. The basic relationship between the docu- 
ments and IATA 1931 Conditions of Carriage, however, remained 
unaltered. 


In order to complete the record of development of the traffic docu- 
ments prior to World War II, the Trans-Oceanic World-Wide Condi- 
tions of Carriage prepared in New York in 1939, and the ‘Simplified 
Conditions and References to the General Conditions of Carriage” 
drawn up in Leiden in 1939 and known as “the Leiden Conditions” 
deserve mention. The former were intended to govern commercial 
traffic over the Atlantic and Pacific, the latter were designed to be set 
out on the passenger ticket, baggage check and air waybill in Europe 








2See Philippson v. Imperial Airways Ltd. (1939) A.C. 332; (1939) 1 All. 
E.R. 761; (1939) U.S. Av. R. 63; Digest Supp., and Westminister Bank, Ltd. v. 
aeeren Airways, Ltd., (1936) 2 All E. R. 890; (19386), U.S. Av. R. 39; Digest 
upp. 
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and in the Eastern Hemisphere, as a reference to carriers’ conditions of 
carriage. 

Because of the outbreak of World War II, the Trans-Oceanic Con- 
ditions of Carriage were not endorsed by the old IATA and the “‘Lei- 
den Conditions” were put into use only in Europe. 


The Postwar Period 


The resumption of general international air transport after the war, 
when the new IATA — the International Air Transport Association — 
was established, found the airlines using a variety of traffic documents 
and conditions of carriage which differed greatly in their terms. Some 
followed the 1931 IATA Conditions of Carriage and used the “Leiden 
Conditions” on their traffic documents in much the same way as the 
later IATA “Conditions of Contract” have been used as a short form 
for the same purpose. 

Others, operating under an essentially different regime, were 
obliged by national laws to file “tariffs” with government agencies. 
Still others in South America offered carriage under conditions incon- 
sistent with both the 1931 Conditions and the tariffs of other airlines. 
Thus, one of the first aims of the reorganized and worldwide IATA 
was the standardization of the documents and terms of the conditions 
of carriage under which carriage was to be contracted on lines of suc- 
cessive carriers. This was a difficult, but nevertheless urgent project. 
The prewar IATA documents and conditions could be considered only 
as one aspect of a problem which necessarily included the legal and 
practical requirements of the well developed American “tariff” system 
and the needs of South American and Far East operations as well. 

New forms of traffic documents to meet these new needs were de- 
veloped first, when the IATA Traffic Conferences at Rio de Janeiro 
adopted standard IATA passenger ticket, baggage check and air waybill 
in 1947. Although these forms have undergone considerable amend- 
ment since, they have never been subjected to serious legal question. 
Some concern was expressed regarding the indication of agreed stop- 
ping places,® the abbreviations of carriers’ names and of towns of de- 
parture and destination, and to the reference to the Warsaw Conven- 
tion on the ticket and waybill, but a recent Court decision‘ has re- 
affirmed the legality of the present practice. 





3 Articles 3, 4 and 8 of the Warsaw Convention. 

4 Kraus v. KLM (Royal Dutch Airlines) U.S. 2 Avi. p. 15,017. It was argued 
“that the limitation of liability does not applv here because the waybill does not 
conform to the requirements of the Warsaw Convention, that it contains a state- 
ment of the ‘agreed stopping places.’ In space provided for this information, the 
waybill states: ‘See lists of scheduled places in the time tables of the carriers 
concerned, which lists (but not the times therein) are made hereof.’ The purpose 
of this requirement was to enable one to determine whether or not the carriage 
was international within the meaning of the Warsaw Convention. The incor- 
poration by reference to a published and readily available time table is a sufficient 
compliance with the provisions of article 8(c) of the Warsaw Convention, es- 
pecially in this case, since the international character of the air carriage could 
readily be determined from the ‘place of departure’ and the ‘place of destination’ 
appearing on the face of the air waybill.” 
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Simultaneously with the drawing up of the standard forms of 
traffic documents, carriers also agreed to the so-called IATA “Condi- 
tions of Contract,” really a short form of the Conditions of Carriage 
to be printed on the limited area of the traffic documents. 

The title of the Conditions of Contract is not, perhaps, entirely 
descriptive. They might more properly be termed ‘Excerpts of the 
General Conditions of Carriage” or ‘“Reference Conditions.’’ However, 
since no agreement could be reached in 1947 on a standard IATA 
General Conditions of Carriage, the aspect of reference to these Con- 
ditions could not be emphasized in the title, nor could they be called 
excerpts of a non-existent uniform document. 

The question as to whether it was necessary or not to print Condi- 
tions on the traffic documents in addition to a reference to the Condi- 
tions of Carriage was never clearly determined. It was suggested that 
certain legal systems, particularly in Latin America, might not recog- 
nize the terms of the Contract of Carriage unless they were in writing 
on the ticket or air waybill. The practice may also have some justifi- 
cation in English Law where the fear was expressed as to the validity 
of a Condition of the Contract of Carriage excluding or limiting car- 
riers’ liability by reference. If these Conditions were not printed on 
the ticket or air waybill, certain courts might not consider the reference 
as adequate “notice” to passengers and shippers and might question 
the consent of passenger or shipper to these terms of the Contract. 

As a matter of record, the IATA Conditions of Contract were re- 
drafted at Bermuda in 1949 and amended at Madrid in 1950 to incor- 
porate policy decisions of the airlines regarding their contractural 
liability undertaking. The situation discussed here, however, was not 
affected. 


Bermuda Conditions of Carriage (1949) 


The third step toward standardization was the drafting of a stand- 
ard General Conditions of Carriage which might replace the prewar 
IATA Conditions. This was an extremely ambitious project. To be 
completely successful, it would have to meet the requirements of those 
countries where carriers were obliged to file rules tariffs, to cover air 
traffic on a worldwide basis, and conform to the traffic and operational 
procedures of more than 60 airlines. Considering the stage of develop- 
ment which air transport had reached at the conclusion of the Second 
World War, these proved to be insurmountable difficulties. Interna- 
tional carriers were not quite ready to give up their own traffic pro- 
cedures for the sake of uniformity — and particularly on the very 
many issues which must be covered by the tariffs filed by airlines in 
North America. 

It was therefore realized that no complete solution could be ex- 
pected from this first effort and the focus of inquiry was narrowed 
down to a determination of how much standardization could be 





5 These liability rules are dealt with specifically in Part III. 
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achieved in the shortest possible time. This proved to be the accept- 
ance by carriers at Bermuda in 1949 as a recommended practice of the 
new IATA “Conditions of Carriage — Rules Tariff,” which was drafted 
on the basis of the prewar IATA Conditions of 1931, the Trans-Oceanic 
Global Conditions of 1939, and the Rules Tariffs of certain American 
carriers. 

This Bermuda document, which could be termed as the new IATA 
Conditions of Carriage, represented a compromise between the Euro- 
pean conception of “conditions of carriage’’ as the terms of contract, 
and the American system of publishing all rules in a tariff filed with 
the U. S. Civil Aeronautics Board (CAB) and the Canadian Air Trans- 
port Board (ATB). 

While the Bermuda document might be considered as an important 
step forward to standardization of the rules covering international air 
carriage, their status is entirely different from the prewar IATA Con- 
ditions of Carriage. The latter was a uniform contract, whereas the 
Bermuda Conditions are not mandatory. They are, rather, a set of 
Recommended Practices which have only moral effect and which the 
airlines are free to change, modify, or alter as long as they reproduce 
the contents of the Conditions of Contract. As a result, for an interim 
period at least, the situation remained chaotic. Notwithstanding the 
high degree of acceptance of the bulk of the Bermuda recommendations 
by many carriers, a representative cross-section of the Conditions of 
Carriage currently adopted by various airlines indicated several gen- 
eral trends of deviation from the Bermuda document. 

One group of carriers, in an endeavor to meet the requirements of 
the CAB® and ATB, decided to include more detail in the so-called 
Consolidated Rules Tariff’ than were considered necessary in the Ber- 
muda Conditions of Carriage. On the other hand, the tendency among 
European carriers in general, was either to omit a great deal of detail 
included in the Bermuda Conditions or to replace them by general 
statements of principle. The purpose of European carriers could have 
been to reduce the Conditions of Carriage to a bare text which was 
not liable to change, so that it could be printed in permanent form, 
either in booklets or on posters to be displayed on the walls of passen- 
ger and cargo receiving centres. 

The new IATA traffic documents, together with the Conditions of 
Contract, were put into practice on a worldwide basis — but the car- 
riers’ Conditions of Carriage, to which these documents referred, were 
sometimes inconsistent with the terms of the Conditions of Contract. 
These inconsistencies resulted in several confusing situations. First, 
which conditions — Conditions of Contract on the uniform documents 





6 Civil Aeronautics Act of 19388 (49 U.S. 403) CAB Economic Regulations 
221 and subs. 

7 Consolidated Rules Tariff issued on one (1) day’s notice under special tariff 
permission of the Civil Aeronautics Board No. 46€0 and under special permission 
No. 1102 dated June 8, 1951 of the Air Transport Board. Issued by W. D. Bar- 
rington, Agent, International Air Transport Association, 509 Madison Ave., New 
York 22, N.Y., U.S.A. 




















189 





UNIFORM DOCUMENTS AND CONDITIONS 


or the individual carriers’ Conditions of Carriage — would override the 
others in the case of conflict? Fortunately, this point was not raised 
before the Courts at the time and the carriers have since brought their 
individual Conditions of Carriage into line with the IATA Conditions 
of Contract — other discrepancies notwithstanding. 

The second question arose in connection with interline carriage. 
Individual airlines sell transportation and issue traffic documents, not 
only over their own lines, but also over the lines of other carriers. 
Which carriers’ Conditions of Carriage are incorporated by reference 
in the written Conditions of Contract on the document — those of the 
issuing, the first, the carrying, the connecting or the last carrier? 

The third difficulty arises from the necessity to give passengers and 
shippers reasonable opportunity to investigate the terms of the Condi- 
tions of Carriage should they so desire.* This requirement is met by 
having available for inspection in the offices of the carrier or its agents 
the Conditions of Carriage under which they operate. So long as there 
are inconsistencies between the Conditions of Carriage of individual 
airlines, any carrier doing interline business would seem to be required 
to keep in its offices, and those of its agents, copies of the Conditions of 
Carriage of all other carriers with whom it does such business. For the 
time being, and until uniformity is achieved, only this rather expen- 
sive and burdensome arrangement would seem to satisfy the scrupu- 
lous legal mind. 

For the time being, then, there is a uniform IATA Conditions of 
Contract® used by IATA member carriers, even though there is no 
uniformity in their Conditions of Carriage. What, it might be asked, 
would be the situation of a Court deliberating the proper interpreta- 
tion of the Conditions of Carriage under these circumstances? 
Presumably, the Court would take into consideration these factors: 


i—the form of the document, particularly insofar as it supplied 
information on the essentials of the contract; 
ii — the endorsement under the heading of Conditions of Contract; 
and 
iii — the carriers’ own Conditions of Carriage, more or less on the 
basis of the Bermuda documents. 
The Conditions of Contract printed on the document provide, for all 
practical purposes, the link between the carrier and the passenger 
and/or shipper. Under the circumstances, they are of paramount im- 
portance because they serve two major functions: 
i—they provide a reference to the carriers’ Conditions of Car- 
riage; and ~~ 
ii — they incorporate in the documents the most important liability 
rules governing the contract of carriage. 
It is now proposed to note some of the legal questions involved in the 
performance of these two functions. 





8 Hood v. Anchor Line, Henderson Bros. (1918) A.C. 837-846. 
®The Bermuda Conditions of Carriage — Rules Tariff, are recommended 
practices only. 
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VALIDITY OF REFERENCES IN CONDITIONS OF CONTRACT TO 
CONDITIONS OF CARRIAGE 


The IATA Conditions of Contract on the passenger ticket and air 
waybill incorporate by reference the carriers’ individual Conditions of 
Carriage or Rules Tariff, as the case may be. The validity of this 
reference and its effects have already been reflected upon in Court 
decisions; because of express statutes in the United States (referred 
to hereafter as U.S.) ,!° legal questions relating to the problem in 
that country are quite distinct from those in the United Kingdom 
(referred to hereafter as U.K.). This is a matter of considerable in- 
terest to the carrier, for the Conditions of Carriage incorporate many 
“special” terms which, in the absence of express agreement between 
the parties to the contract of carriage, might not be upheld as valid 
by the Courts. 


Contract of Carriage is an Accepted Offer 


In the U.K. the entire situation is subject to the operation of 
Common Law. In accordance with the basic principles of obligations, 
every agreement is an accepted offer, ‘‘the union into a single, whole 
and undivided declaration of will of declarations, each in the same 
sense, by several persons of their wills in respect of a particular 
matter.”"* The contract of carriage must comply with this principle, 


but the difficulty in the so-called “ticket cases” is that carriers set their 
conditions and undertaking well in advance and passengers accept 
these conditions in the majority of cases without giving too much 
consideration to them. 


Technically, an offer to carry by the carrier must be communicated 
to the other party before it can be accepted by the passenger or shipper 
to become an agreement. The communication has two important 
aspects: 

i — the manner in which communication is made; and 

ii — the substance which is to be communicated. 

It is easy to realize that passengers or shippers might desire to set 
aside a contract on the grounds that they did not properly understand 
its terms (conditions and undertakings) , or that the agreement con- 
tained such provisions which would never have been agreed by them 
had they had an opportunity to study the terms of the contract. 

In cases in which a contract was evidenced by a ticket on an airline, 
a railway or a boat, the person delivering the ticket (the airline, rail- 
way, ship owner or agent) is regarded as the offeror and the other 
person (the intending passenger or depositor) as the offeree. 

“A great number of contracts are in the present state of society 


made by the delivery by one of the contracting parties to the other 
of a document in common form stating the terms by which the per- 





10 Civil Aeronautics Act of 1938, as amended, and CAB Economic Regulations. 
11 Chapter 5, Para. 36, “Salmond and Williams on Contracts” (1945). 
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son delivering it will enter into the proposed contract. Such a form 
constitutes the offer of the party who tenders it.’’!2 


Such offers contain numerous terms governing the undertakings 
of the offeror and the conditions in which the carriage is conducted. 
Sometimes they modify or exclude statutory or common law liabilities 
which would otherwise, in the absence of a contract, govern the 
carriage.4’ Once the carrier seeks to take advantage of such a term, 
the passenger or shipper may contend that the condition on which 
the carrier desires to rely did not include the terms of the contract, 
notwithstanding that the contract as such was or was not communicated 
to the passenger or shipper. 

The possible cases fall into four categories. If the contract is set 
down in writing as is the case in air transportation, the law seems to 
be clearly stated by the learned Justice Blackburn’ as follows: 


“And it is clear law that where there is a writing, into which the 
terms of any agreement are reduced, the terms are to be regulated 
by that writing. And though one of the parties may not have read 
the writing, yet, in general, he is bound to the other by those terms; 
and that, I apprehend, is on the ground that, by assenting to the 
contract thus reduced to writing, he represents to the other side 
that he has made himself acquainted with the contents of that writ- 
ing and assents to them, and so induces the other side to act upon 
that representation by entering into the contract with him, and is 
consequently precluded from denying that he did make himself 
acquainted with those terms.” 


If it can be proved that the passenger in fact, had the knowledge 
of the term of the contract and its contents, then it is accepted that 
the carrier shall have sufficiently communicated the term in question 
to the passenger.’ If the passenger did not know of the contents of 
the term, but knew that there were terms to the offer, the carrier 
will again be able to rely on the Conditions of Carriage, as the passenger 
will be estopped from denying that the terms of the contract were 
communicated to him. The Courts!* would construe the conduct of 
the passengers in assenting to the offer which he knew was subject to 
terms as representing to the carrier an agreement to the terms regard- 
less of whether he read them or not. In fact, it might be said that 
the attitude of the passenger induced the carrier to enter into a con- 
tract with him. 


12 Watkins v. Rymill (1883) 10 Q.B.D. 178, 188; Thompson v. L. M. & S. 
Ry., (1930) 1 k.b. 41, 47; Harris v. Great Western Ry. (1876) 1 Q.B.D. 515, 
532-3. 

13 Hood v. Anchor Line, Henderson Bros. (1918) A.C. 837-846. 

14 Harris v. Great Western Railway(s), (1876), 1 Q.B.D. 515, 530. 

15In Parker v. South Eastern Railway (1877) 2 C.P.D. 416, 425; “Now as 
regards each of the plaintiffs, if at the time he accepted the ticket, he, either by 
actual examination of it, or by reason of previous experience, or from any other 
cause, was aware of the terms or purport or effect of the endorsed conditions, it 
can hardly be doubted that he becomes bound by them.” 

16 Parker v. South Eastern Ry. (1877), 2 C.P.D. 416, 425; “Now if in the 
course of making a contract one party delivers to another a paper containing 
writing, and the party receiving the paper knows that the paper does, by receiving 
and keeping it, assent to the conditions contained in it, although he does not read 
them, and does not know what they are.” 
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Finally, there is the case where the passenger did not know that 
there were terms attached to the offer, undoubtedly he will contend 
that the terms were not communicated to him. If the carrier has done, 
however, what is reasonably sufficient to give the passenger notice of 
those terms, the passenger might be estopped from denying the knowl- 
edge of the terms. 

It would seem that in all cases where a term is to be considered as 
having been communicated to the passenger by reason of his having 
accepted a ticket containing the term or a reference to it — and not 
because he is in fact shown to have read the term — that term must be 
of a usual and reasonable sort. The conduct of the passenger in accept- 
ing a ticket referring to conditions and undertakings of a contract, of 
whose contents he is not aware, does not seem to mean that passenger 
was content with unusual terms of the contract. It is sometimes said 
that in such c--es there is an implied understanding that the offer 
does not contaii: any unusual terms except those to which the carrier 
has called his passengers’ attention in a special and distinctive way. 


“The truth is, people are content to take these things on trust. 
They know that there is a form which is always used — they are 
satisfied it is not unreasonable, because people do not usually put 
unreasonable terms into their contracts. . . . I think there is an 
implied understanding that there is no condition unreasonable to 
the knowledge of the party tendering the document and not insisting 
on its being read — no condition not relevant to the matter in 
hand.”27 


This passage raises a question as to what would be considered reason- 
able, which is a question for the Jury. 


“Whether all that was reasonably necessary to give him (the 
offeree) this notice was done is... a question of fact, in answer- 
ing which the tribunal must look at all the circumstances and the 
situation of the parties.” 


Where, however, the only reasonable conclusion on the evidence 
would be that what was reasonably sufficient to effect communication 
was, or was not, done, the issue will not go to the Jury but will be 
decided by the Court in favor of carrier or passenger accordingly. 

There is a great deal of English law admitting the validity of a 
contract where the carrier had done all that was reasonably sufficient 
to call the attention of the passenger to the terms of the contract, more 
particularly that the conditions and undertakings formed the basis of 
the contract.1* It appears that it is a question of fact in each case 
whether it can be presumed that the passenger has assented to the 
conditions by accepting the document. There are earlier cases which 





17 mee L. J., in Parker v. South Eastern Ry., 2 C.P.D. 416, 428; Thomp- 
son v. L. M. & S. Ry. (1930) 1 K.B. 41, 49-50, 53, 56; Cf. Gibaud v. G. E. Ry. 
(1920) 3 K.B. 689 (affirmed (1921) 2 K-B. 426). 

18 Henderson v. Stevenson (1875) L.R. 2 Se. & Div. 470; 8 Digest 127, 855. 
Parker v. South Eastern Ry. Co. (1877) 2 C.P.D. 416; 8 Digest 129, 866. Rich- 
ardson Spence & Co. and Lord Gough Steamship Co. v. Rowntree (1894) A.C. 
217; 8 Digest 103, 689. Cooke v. Wilson (T.) Sons & Co. Ltd., (1915), 85 L.J. 
(K. B.) 888, 8 Digest 104, 693. 
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indicate that the passenger was bound by the conditions as a matter 
of law.® It will be interesting to note that where a carrier handed 
over the document in an envelope sometime after the contract was 
made, but immediately prior to the beginning of the flight, he was 
estopped from relying on the rules of the conditions included in 
that document.”° 

The question of validity of conditions referred to or contained in 
the passenger ticket or consignment note was not disputed in cases 
brought against Imperial Airways,” but in a recent Canadian case” 
it was held that where the conditions of the contract were signed by 
the passenger, he is bound by the terms of that contract whether or 
not he knew them or had noticed them. 

These authorities seem to indicate that the reference on the pas- 
senger ticket and air waybill to carriers’ General Conditions of Car- 
riage, effectively incorporates, at least under English Law, the terms 
of these Conditions in the Contract of Carriage. 


Tariff Rules Are Part of the Contract of Carriage 


The situation in the U.S. is somewhat different. Under the Civil 
Aeronautics Act of 1938, as amended, carriers are required to file 
tariffs with the CAB. Once filed, and unless they are unlawful or 
otherwise invalid, these tariffs determine the rights and obligations of 
carriers. They become a part of the contract between the carrier and 
the passenger.”* ‘“Tariff” is defined in Economic Regulations of CAB 
(221.1) as: 

“...a publication containing rates applicable to the transportation 

of persons or property, and rules relating to or affecting such 

rates or transportation, whether such rates and rules are combined 

in one publication or are stated in separate publications. A “loose- 

leaf tariff” shall be deemed to consist of that combination of pages, 

whether original or revised, which is currently effective.” 


While 403 (a) of the Civil Aeronautics Act requires only the filing of 
tariffs showing all rates, fares and charges for air transportation, the 
Economic Regulations (221.7) p. 5000 provide that: 


“Rules relating to or affecting the application of rates may be 
published in a tariff other than the tariff naming the rates.” 


19 Zunz v. South Eastern Ry. Co. (1869) L.R. 4 QB. 539; 8 Digest 55, 367. 

20 Fosbroke-Hobbes v. Airwark Ltd. and British American Air Services Ltd. 
(1937) 1 All. E.R. 108. 

21 Aslan v. Imperial Airways, Ltd. (1933), 149 L.T. 276; Digest Supp. Grein 
v. Imperial Airways Ltd. (1937) 1 K.B. 50; (1986) 2 All. E.R. 1258 (1936) U.S. 
Av. R. 211; Digest Supp. Westminster Bank, Ltd. v. Imperial Airways, Ltd. 
(1936) U.S. Av. R. 39; Digest Supp. Philippson v. Imperial Airways Ltd. (1939) 
A.C. 332; (1939) 1 All E.R. 761; (1939) U.S. Av. R. 68; Digest Supp. 

22 Ludditt v. Ginger Coote Airways, Ltd., (1942) 2 D.L.R. 29; (1942) 1 
W.W.R. 465; 57 B.C.R. 176; 538 C.R.T.C. 3853; (1942), U.S. Av. R. 159; affirmed 
(1942) 4 D.L.R. 358; (1942) S.C.R. 406; 55 C.R.T.C. 1; Abr. Con. 599; (1942) 
U.S. Av. R. 178; (1947) A.C. 238; (1947) 1 All E.R. 328; (1947) L.J.R. 1067; 
177 L.T. 344; 63 T.L.R. 157; (1947) 2 D.L.R. 241; (1947) 2 W.W.R. 591; 60 
C.R.T.C. 265; (1947), U.S. Av. R. 1 2nd Digest Sup. .. . 95, 332, 335, 336, 341, 
342, 343, 350, 352, 353, 421. 

23 Mack v. Eastern Air Lines, Civ. No. 7941 (D.C. Mass. June 2, 1949) (2 
Avi. 15,002) ; Jones v. Northwest Airlines, 22 Wash. 2d 863, 157P. 2d. 728 (1945) 
(1 Avi. 1272); Boston & Maine Railway v. Hooker (233 U.S. 97). 
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Section 403 (a) of the Civil Aeronautics Act provides in part that 


“Tariffs shall be filed, posted, and published in such form and 
manner, and shall contain such information, as the Board shall by 
regulation prescribe; and the Board is empowered to reject any 
tariff so filed which is not consistent with this section and such 
regulation.” 


Section 403 (b) of the Act requires that the provisions in the Rules 
Tariff shall be observed by both the carrier and the passenger. ‘This 
language is substantially the same as Section 6(7) of the Interstate 
Commerce Act (Title 49 U.S.C), and it is well established that a 
carrier’s tariff on file with the Interstate Commerce Commission has 
an effect equivalent to law until declared unlawful by that Commission, 
and that the provisions of those tariffs established the legal relation- 
ships of the parties. This is so, irrespective of the injured party’s 
actual knowledge of the tariff provisions.” 

Any person may file a complaint with the Board asking that any 
rule, regulation or practice be declared unreasonable or unlawful.*° 
Furthermore, the Board may investigate such matters on its own initia- 
tive.27 If the Board finds, after notice and hearings, that any rules, 
regulations, or practices are unreasonable or unlawful, it may deter- 
mine and prescribe lawful rules, regulations or practices.** 

The foregoing seems to require that any rule determining liability 
of the carrier must be approved by the CAB and is subject to question 
by any party. The question of the reasonableness and legality of these 
rules is within the sole jurisdiction of the CAB and Courts are without 
jurisdiction to grant relief to a party until a finding has been made 
by the Board that the rules are unlawful, or until the party alleges 
that he has exhausted all his remedies before the Board.”® 

It is also established that reference on a ticket to the rules of a 
filed tariff is valid though it was contended that time limit require- 
ments (written notice within 30 days after occurrence of the injury) 
are invalid because not set out in the passenger ticket issued to plaintiff, 
and because the words, “Sold subject to tariff regulations,” printed on 
the ticket did not give plaintiff legal notice of the specific time limiting 
provisions contained in the tariff, even if the latter was on file in 
defendant’s office.*° 





24 Lichten v. Eastern Airlines Inc. (2 Avi. (1946) (15098). Western Union 
Telegraph Co. v. Esteve Bros., (256 U.S. 566) (1921). Bosong and Maine R.R. 
v. Hooker (233 U.S. 97) (1914). American Ry. Express Co. v. American Trust 
Co. (47 F. 2d 17) (7th Cir. 1931). 

25 Western Union Telegraph Co. v. Esteve Bros., (256 U.S. 566) (1921). 

26 U.S. Civil Aeronautics Act, Section 1002(a). 

27 U.S. Civil Aeronautics Act, Section 1002(b). 

28 U.S. Civil Aeronautics Act, Section 1002(d). 

29 Lichten v. Eastern Airlines, 2 Avi. (1946) 15098. Jones v. Northwest 
Airlines, supra. Adler v. Chicago and Southern Air Lines 41 F. Supp. 366 (E.D. 
Mo. 1941) (1 Avi. 995). Cf American Airlines v. Standard. 

30 Wilhelmy v. Northwest Airlines. Aviation Cases (2) 1949, P. 15024. De- 
fendant denies negligence and specifically further pleads as an affirmative defense 
that the ticket sold to plaintiff for the flight in question contained the provision, 
“Sold subject to tariff regulations” and that the time of plaintiff’s flight on 
defendant’s airplane, there was an effective tariff duly filed, posted and pub- 
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The Supreme Court of the State of Washington*! also held that 
passenger was bound by tariff regulations and that under them, in the 
given case, passenger had no right to accommodations on subsequent 
flights to the exclusion of other passengers scheduled for those flights. 
The Court specifically held that 


“His (plaintiff’s) ticket was sold subject to tariff regulations 
with which he was charged with notice.” 


The Supreme Court of Illinois held a passenger bound to take 
notice of tariff regulations respecting time limits for filing written 
notice of claim and commencing suit — the words on the ticket being, 
“Sold subject to tariff regulations.’’*? 

There is definite statutory requirement** that each carrier shall 
post and make available for public inspection at each of its stations 
or offices at which property is received for transportation or at which 
tickets for passenger transportation are sold, all of the currently effec- 
tive tariffs. Contractual obligations and arrangements are governed 
by the Civil Aeronautics Act and not by Common Law or some other 
statute.%* 

The cases heretofore cited seem to indicate that tariffs operate as a 
matter of law and what is filed with the CAB as tariffs (not objected 
to by the Civil Aeronautics Board) becomes a part of the contract be- 
tween the carrier and passenger and shipper. A recent case before 
the U. S. District Court for the District of Columbia (Shortley and 
Shortley vs. North Western Airlines Corporation) brought up, how- 
ever, some disturbing findings and cast some doubt as to the generally 
accepted view. In this case action was brought against North Western 
Airlines by a husband to recover damages for injuries as a result of 
negligent landing of one of defendant’s airplanes and by wife for 
damages for the loss of consortium of her husband as a result of those 
injuries. The defense moved for summary judgment and contended 
“that the plaintiff cannot maintain this action because written notice 
of the male plaintiff's accident was not presented to the general office 





lished, which provided in effect that no action should be maintained for personal 
injury to a passenger unless written notice of the claim is presented in writing 
to the defendant within 30 days after the occurrence of the injury and unless the 
action is actually commenced within one year after such occurrence, but that no 
such notice was given and the present action was not commenced within the times 
respectively provided in said tariff. 

31 Jones v. Northwest Airlines, 22 Wm. (2d) 863. 

32 Koontz v. South Suburban Safeway Lines, 73 N.E. (2d.) 919. “Because 
of the fact that the tariff regulations filed with the Commission are of an intri- 
cate and complex nature, it is manifestly impossible to imprint on tickets all of 
the rules and regulations of the tariffs. These rules and regulations are never- 
theless binding upon the carrier and the passenger. The carrier may not lawfully 
deviate from its filed tariffs. It cannot obligate itself to deviate from the rates 
and conditions of the tariffs. To permit a carrier to do so would open the door 
to discrimination.” 

33 Economic Regulations (222.2 g.). 

34 Schwartzman v. United Air Lines Transport Corp. 6 F.R.D. 517 (D. Neb.) 
See also Rufus G. King, Jr., “The Effects of Tariff Provisions: Some Further 
Observations,” 16 J. Air L. & C. 174 (1949) and Markham and Blair, “The Effects 
of Tariff Provisions Filed Under the Civil Aeronautics Act of 1938,” 15 J. Am 
L. & C. 251 (1948). 
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of the defendant within 90 days of the alleged occurrence and suit was 
not instituted by plaintiffs within one year following the occurrence 
as were required by the defendant’s tariffs,” but the motion was dis- 
missed on the strength of the opinion that the inclusion of the particu- 
lar provision in the tariff does not operate as a matter of law precluding 
the plaintiff from maintaining an action within the period fixed by 
law as a statute of limitation. Furthermore, it was indicated that the 
provision on the passenger ticket: ““The time limits for giving notice 
of claims and the institution of suit are set forth in Carrier’s tariffs” 
was not sufficiently expressed and consequently could not be consid- 
ered as an agreement between the plaintiff and the carrier giving effect 
to the limitation as to claims for injuries and commencement of action 
thereon. 

While it was admitted that a contract imposing conditions as to 
reasonable time for making claims and for the institution of actions 
thereon (Gooch vs. Oregon Shortline Railroad Company 258 U. S. 22) 
may be made, it was implied that this would at least require express 
terms to be set forth on the ticket itself and preferably that such terms 
should be signed by the passenger and shipper. Reference was made 
to a cardinal rule laid down in the Majestic 166 U. S. 375, 386, 41 L.Ed. 
1039, but this case does not seem to convey a requirement as severe as 
the conclusion drawn therefrom. The passage in The Majestic re- 
quires only that “When a company desires to impose special and most 
stringent terms upon its customers, in exoneration of its own liability 
there is nothing unreasonable in requiring that those terms shall be 
distinctly declared and deliberately accepted.” It would follow that 
in the Shortley case the term regarding time limitation in carrier's 
tariffs was not distinctly declared and deliberately accepted. Surely 
such conclusion is without definite foundation since nothing in the 
Shortley case seems to convey doubt as to why the terms of the contract 
published and filed with the CAB should not be construed as “dis- 
tinctly declared” and why could not the acceptance of a ticket which 
makes specific reference to published tariffs mean “deliberate accept- 
ance” of the terms of tariffs on the part of the passengers. Further- 
more, the cases referred to heretofore and also cited in the Memoran- 
dum acknowledged the validity of a reference to tariffs and accepted 
the view that knowledge of the terms of the tariffs has been conveyed 
to the passenger and shipper through such reference. Though some 
of these cases were discussed in the Memorandum their strength has 
not been convincingly destroyed. 

Notwithstanding the ruling in the Shortley case the effects of which 
cannot as yet be clearly determined, the U. S. situation appears to be 
much like that in the U.K. in practice, the main distinction being that 
the latter achieves fair protection of the public by means of Statute 
whereas the former by the operation of Common Law. Also, in the lat- 
ter, the rule is subjected to prior approval by the government agency 
(CAB) and the former will not be tested except by the Courts. In both 
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cases however, the reference to the Conditions of Contract or Tariffs, to 
serve as notice to the individual, is definitely necessary. 

A cursory review indicates that French Courts are also extremely 
severe in the matter of communication of offer and its acceptance, par- 
ticularly if the contract contains clauses purporting to exclude or limit 
carriers’ responsibility. They admit their validity only if these clauses 
have been duly called to the attention of the passenger or the shipper 
at the time when the contract was concluded and if the language of 
the clauses is clear and accurate. 

The judgment in the case of Birdeau v. Cie d’Assur, La Protectrice 
pronounced by the Cour de Cassation of France, 31 January 1950, 
established clearly the French position. It referred to Article 105 of 
a Decree of 12 January 1939 which provides that common road carriers 
must bring to the knowledge of shippers the clauses which limit their 
liability. In accordance with this case carriers can only make use of 
the limitation of liability clause, as a defense, if they can prove that 
the clause did appear on the waybill given to the shipper; if there 
was no waybill given, or if the clause did not appear therein, carriers 
cannot claim that the shipper had knowledge thereof through the 
notice posted in the carrier’s office unless they can prove that the ship- 
per entered their offices. Though this case specifically refers to road 
carriers it is suggested that it would equally apply to air carriers. 

Generally, French jurisprudence would not give effect to a clause 
limiting carrier's liability if it was not printed on the traffic document 
(ticket or air waybill) though it was posted in carrier’s office; or if 
it was printed on the traffic document but the document was not made 
out before the carriage started or if the document was not handed 
over to the passenger or shipper. Also, if the print is in very small 
characters, in the margin of the document, half hidden under a fiscal 
stamp, or even appearing on the back of the document without being 
referred to on the front. 

It is understood that reference to the general conditions of a car- 
ier’s organization would in itself not make a clause valid unless the 
ticket or air waybill contained definite indication as to the limits of 
the liability incorporated in the text of such general conditions. 

The traffic documents used presently by IATA carriers would seem 
to satisfy the requirements of British, U. S. and French courts as re- 
gards notice to passengers and shippers. These documents not only 
call expressly the passenger’s or the shipper’s attention to the existence 
of the General Conditions of Carriage, or Tariff, but also incorporate 
the most important terms affecting carrier’s liability. 


CARRIER’S LIABILITY UNDER THE CONDITIONS OF CONTRACT 


The second main function of the Conditions of Contract is to 
incorporate terms relating to carriers’ liability. The old IATA Gen- 
eral Conditions of Carriage of 1931 were based on two fundamental 


liability rules: 
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i— Carrier’s fault was presumed where damage was sustained 
during the period of air carriage in the event of death or 
wounding of a passenger, destruction or loss or damage to 
registered baggage, or destruction or loss or damage to goods. 


ii — The liability however was limited to the amounts prescribed 
by the Warsaw Convention. 
Generally speaking, carriers extended the liability rules of the Warsaw 
Convention contractually to all carriage to which the Convention 
would not otherwise apply. 


In 1936, as regards passengers, “Special’”’ conditions were adopted. 
These special Conditions, which are added to General Conditions of 
Carriage published by British companies, provided in substance that 
for carriage which was not governed by the Warsaw Convention “pas- 
sengers and baggage are accepted for carriage only upon condition 
that the carriers, their servants or agents, shall be under no lilability 
in respect or arising out of the carriage.”” This declaration was followed 
by a renunciation by passengers for themselves and their representa- 
tives and dependents for all claims for compensation for damage sus- 
tained on board the aircraft or in the course of any operations in 
flight, embarking or disembarking caused directly or indirectly to 
passengers or their belongings. The general effects of the clause were 
that if the carriage was governed by English law, and the Warsaw 
Convention was not applicable, carriers denied all liability. 


The “Leiden Conditions” drafted in 1939 which merely purported 
to unify the “Conditions” to be printed on the IATA traffic docu- 
ments, were in conformity with the 1931 IATA General Conditions 
of Carriage and they also included the ‘Disclaimer Clause.” 


When traffic documents and conditions of carriage were drafted 
for transatlantic air services in 1939 in New York, it was pointed out 
that in order to achieve similar effects of Carriers’ Conditions of Car- 
riage under American law as obtained in the U.K. and in Europe 
generally, considerable changes might be required in the liability 
rules of the old IATA Conditions of Carriage. The new conditions 
which were to be incorporated in the proposed traffic documents were 
a combination of what was considered to be the minimum essential 
conditions required to deal with legal situations existing both in 





35 Special Conditions: “Notwithstanding the provisions of Article 1, para- 
graph 1, Article 18, paragraph 1, subparagraph (1) and paragraph 2, Passengers 
and Baggage, it is expressly declared that, so far as concerns carriage which is 
not ‘International Carriage,’ as defined in Article 1, paragraphs 2 and 3, of the 
General Conditions (c), and in Article 1, paragraphs 2 and 3, of the Convention 
of Warsaw of 12th October, 1929, passengers and baggage are accepted for car- 
riage only upon conditions that the carriers, their servants or agents shall be 
under no liability in respect or arising out of the carriage; and that passengers 
renounce for themselves, their representatives and dependents all claims for com- 
pensation for damage sustained on board the aircraft or in the course of any of 
the operations of flight embarking or disembarking, caused directly or indirectly 
to passengers or their belongings or to persons who, except for this condition, 
might have been entitled to make a claim, and whether caused or occasioned by 
the act, neglect or default of the carriers, their servants or agents, or otherwise 
howsoever.” 
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America and in the Eastern Hemisphere.** Two sets of Conditions 


were prepared: 


i — The suggested “Passenger (contract) Ticket Liability Rules” 

of 1939 were simple. Where these rules were not in conflict with 

the law to be applied by the Court seized of the case, carriers, 

their servants and agents were under no liability in respect or 

arising out of the carriage or any service or operations of the car- 
riers, their servants or agents. In addition to this disclaimer, 

all claims were renounced by passengers as in the clause adopted 

in 1936 by the British carriers. Finally, for registered baggage, 

the liability of carriers was limited to one hundred dollars. 

ii — The liability rules in the draft “Terms and Conditions” on 

the back of the air waybill were quite different; carriers denied 

all liability for loss, damage, deterioration, destruction, theft, pil- 

fering, delay or default or non-delivery or misdelivery which was 

not caused by the airline’s actual negligence or that of its servants, 

agents or employees acting within the scope of their authority, or 

which were due to war risks or to the act or restraint of any gov- 
ernment, or to strikes, riots or civil commotion. An attempt was 
also made to limit carriers’ liability notwithstanding negligence on 
their part to the ‘‘amount of consignor’s declared value for car- 
riage.” Finally, carriers expressly denied liability for loss of profit 

or for consequential or special damages. 

In other words, for transatlantic carriage, carriers excluded all lia- 
bility regarding passengers, but undertook limited liability as regards 
registered baggage and goods in every instance where fault was proven. 
While, due to the outbreak of World War II, these liability rules 
never achieved great practical importance, they seem to reflect certain 
influence of American law on the IATA liability rules. 

The first new IATA Conditions of Contract drafted at Rio de 
Janeiro in 1947 adopted in general the liability regime suggested in 
1939 for transatlantic traffic. Carriers agreed to deny all passenger 
liability whether or not caused by the act, neglect or default of the 
carriers or otherwise. The new IATA Conditions of Contract therefor 
eliminated the need for the Special Clause. 

In the 1948 Bermuda amendments to the IATA Conditions of 
Contract, carriers reversed this position and, in general, denied lia- 
bility on their part except if the damage was proved to have been 
caused by their negligence or wilful fault, and without contributory 
negligence on the part of the passenger. These Conditions attempt to 
limit this liability of carrier, so far as legally possible, to the amounts 
adopted in the Warsaw Convention as far as passengers are concerned, 
and to one hundred dollars (U.S. funds) as regards registered and 


personal property.*? 





36 Draft eet of the Committee appointed to prepare forms of Traffic Docu- 
ments and Conditions of Carriage for Transatlantic air services for submission 
2 - General Meeting of the International Traffic Association. (IATA 
ibrary. 

37 “Except as the convention or other applicable law may otherwise require: 
(a) Carrier is not liable for any death, injury, loss or claim of whatsoever nature 
(hereinafter collectively referred to as Mnggee, ol arising out of or in connection 
with carriage or other services hereunder, unless such damage is proved to have 
been caused by the negligence or wilful fault of Carrier and there has been no 
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In case of goods, the charges for carriage having been based upon 
the value declared by shipper, it is agreed that any liability shall in 
no event exceed the shipper’s declared value for carriage stated on 
the face thereof, and in the absence of such declaration by shipper, 
liability of Carrier shall not exceed 250 such French gold francs or 
their equivalent per kilogram of goods destroyed, lost, damaged or 
delayed; all claims shall be subject to proof of value. In both cases, 
on the ticket and air waybill, it is expressly provided that the carrier 
issuing an air waybill for carriage exclusively over the lines of others 
does so only as a sales agent. 


Burden of Proof 


In addition to the apparent variety in the degree of liability re- 
flected in carriers’ conditions of contracts in the past twenty years, 
perhaps the development as to the burden of proof in the conditions 
deserves some attention. 

Generally, in common law, the burden of proof is on the plaintiff 
who must prove fault on the part of carrier in order to justify his 
claim. This general rule was not incorporated in the Warsaw Con- 
vention. Indeed, the Convention established a presumption of fault 
on the carriers’ part and shifted the burden of proof as a quid pro quo 
for the limited liability granted to air carriers. The Warsaw rule as 
to proof applies only to carriage governed by the Convention, whereas 
other carriage, in the absence of contractual arrangement would fall 
under the general rule. 

The old IATA conditions of carriage extended the Warsaw rules 
contractually to carriage not governed by the Convention. As a result, 
passengers and shippers were never obliged to prove fault (except 
dol or wilful misconduct) on part of carriers who in all cases were 
liable up to the Warsaw limits, unless they could prove that they had 
taken all necessary measures to avoid the damage or that it was im- 
possible for them to take such measures. 





contributory negligence of the passenger; (b) Carrier is not liable for any dam- 
age directly or indirectly arising out of compliance with laws, government regu- 
lations, orders or requirements or from any cause beyond Carrier’s control; (c) 
in any event liability of Carrier for death, injury or delay of a passenger shall 
not exceed 125,000 French gold francs (consisting of 65% milligrams of gold 
with a fineness of 900 thousandths) or its equivalent; (d) liability of Carrier in 
respect of baggage and other poe property is limited to its declared value 
which shall not exceed $100 (U.S. currency) or its equivalent per passenger, un- 
less a higher valuation is declared in advance and additional charges are paid 
pursuant to Carrier’s tariffs; (e) a carrier issuing a ticket or checking baggage 
for carriage over the lines of others does so only as agent, and no carrier shall 
be liable for any damage not occurring on its own lines unless proved to have 
been caused by its own negligence or wilful fault; (f) in the case of a carrier 
having its principal place of business in the British Empire or in Ireland, or in 
any case where this contract is governed by British or Irish law, the carrier 
reserves the right to refuse to carry any passenger, and passengers are carried 
upon condition that the carrier shall be under no liability in respect of carriage 
or of any other services or operations performed by it, and the passenger by 
acceptance of this ticket renounces for himself, his representatives and dependents 
all claims for compensation for damage arising out of or during the performance 
of the contract, caused to or sustained by any person who, except for this condi- 
tion, might have been entitled to make a claim, and whether caused by act, neglect 
or default of the carrier, or otherwise.” 
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Unlike this system, the transoceanic conditions drafted in New 
York in 1939 and the postwar IATA conditions of contract adopted 
in Rio de Janeiro in 1947 and amended in Bermuda in 1949, do not 
purport to extend contractually all of the Warsaw rules to carriage 
not governed by the Convention. Consequently passengers and shippers 
are bound to prove fault on part of carriers. In other words, the 
common law rule was not altered in these new conditions and the 
burden of proof remained with the plaintiff. 

There is nothing inconsistent in the objectives of the new IATA 
conditions with the efforts of carriers to obtain universality in the 
rules governing international carriage. The apparent lack of a single 
rule for all air carriage (on the basis of the Warsaw Convention) is 
not ideal but not without serious justification. In certain jurisdictions, 
the making of Warsaw rules contractually binding on passengers and 
shippers would have a peculiar result. In the U.S. only sixteen states*® 
have statutes establishing maximum amounts recoverable in suits for 
wrongful death which have the effect of limiting the liability of car- 
riers for deaths of passengers in those states. In the remaining states, 
there is no arbitrary limitation upon amounts recoverable for wrong- 
ful death, but in accordance with the common law principle, “any 
contract purporting to exempt a common carrier of persons from 
liability for negligence of itself, or its servants, to a passenger for 
compensation is void as being against public policy.’’**® The contracts 
of air carriers which purported to exempt carriers from or limit their 
liability by private contract were held to be invalid.*® Furthermore, 
no statutory limitation exists for amounts recoverable by passengers 
for personal injuries. 

Under the circumstances, the Courts interpreting the contract of 
carriage, if not under the Warsaw Convention, would appear to recog- 
nize the presumption of fault on the part of the carrier, but in the 
absence of an international treaty would ignore the liability limi- 
tations for negligence by contract. In other words, the contract would 
be interpreted to the great disadvantage of the carriers. While they 
could not avail themselves of the liability limitations, their position 
would be unduly worsened before the Courts. They would practically 
undertake an unlimited absolute liability with only one defence if 
they could prove to have done everything to avoid the accident. 

It is significant that the change in the liability rules in the IATA 
conditions coincided with the beginning of transatlantic commercial 





38 Colorado, $10,000; Connecticut, $20,000; Illinois, $20,000; Indiana, $15,000; 
Kansas, $15,000; Maine, $10,000; Massachusetts, $15,000—Minimum $2,000; Min- 
nesota, $17,500; Missouri, $15,000; New Hampshire, $10,000; New Mexico, $10,- 
000; Oregon, $10,000; South Dakota, $20,000; Virginia, $15,000; West Virginia, 
$10,000; Wisconsin, $15,000 (Larger amount may be awarded, up to $2,500 to 
parent, husband or wife; widow with dependent children may recover up to 
$7,500 above maximum). 


895 R.C.L. sec. 685, p. 8 (1929). 
40 Law v. Transcontinental Air Transport, Inc., 1981 U.S. Av. Rep. 205; 


Allison v. Standard Airlines, 65 F. 2d 668, 1933 U.S. Av. Rep. 92; Curtiss-Wright 
Flying Service Inc. v. Glose, 66 F. 2d 711, 1933 U.S. Av. Rep. 26; Conklin v. 
Canadian Colonial Airways, Inc., 266 N.Y. 244, 194 N.E. 692, 1985 U.S. Av. Rep. 97. 
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operations and participation of U.S. carriers in IATA. Because of the 
impossibility under U.S. law to limit common carriers’ liability by 
contract, it appears to be impracticable, at least as far as carriers are 
concerned who operate into the U.S., to extend the Warsaw rules to 
‘“non-Warsaw” carriage in Carriers’ Conditions of Carriage. 


Res Ipsa Loquitur 


The Opinion attached to the CAB Order approving the IATA 
Conditions of Contract (Traffic Conferences Resolution) *! specifically 
raised the question of burden of proof. It questioned whether the 
respective part of the IATA Contract*? denying liability except in 
case of proven fault of carrier, would not possibly be construed as 
an effort to avoid the application of the legal doctrine res ipsa loquitur® 
insofar as death, injury or damage to personal property in the custody 
of the passenger is concerned (which would place certain burdens of 
proof on carriers) . 


Res ipsa loquitur has two main requirements: ** 


i— that the occurrence was such that does not ordinarily happen 
if due care has been taken; 
ii— that the instrumentality was under the exclusive control of 
the defendant when the accident occurred. 
The doctrine of res ipsa loquitur, although it provides a substitute 
for direct proof of negligence where plaintiff was unable to point out 


the specific act of negligence which caused his injury, is a rule of 
necessity to be invoked only when, under the circumstances, direct 
evidence is absent and not readily available. As a principle, the 
application of res ipsa loquitur will depend on the circumstances of 
each individual accident.*® 





41 September 1, 1949. 

F — of Contract, para. 4 (IATA Traffic Conference Resolutions 275a 
an a). 

43 Thompson’s Commentary in the Law of Negligence, Vol. 3, section 2754 
states: 

“In every action by a passenger against a carrier to recover damages predi- 
cated upon the negligence or misconduct of the latter, the burden of proof in the 
first instance, is of course, upon the plaintiff to connect the defendant in some 
way with the injury for which he claims damages. But when the plaintiff has 
sustained and discharged this burden of proof by showing that the injury arose 
in consequence of the failure, in some respect or other, of the carrier’s means of 
transportation, or the conduct of the carrier’s servants, then, in conformity with 
the maxim res ipsa loquitur, a presumption arises of negligence on the part of 
the carrier or his servants, which, unless rebutted by him to the satisfaction of 
the jury, will authorize a verdict and judgment against him for the resulting 
damages. Stated somewhat differently, the general rule may be said to be that 
where an injury happens to the passenger in consequence of the breaking or 
failure of the vehicle, roadway, or other appliance owned or controlled by the 
carrier, and used by him in making the transit, or in consequence of the act, 
omission or mistake of his servants, the person entitled to sue for the injury 
makes out a prima facie case for damages against the carrier by proving the 
contract of carriage; that the accident happened in consequence of such breaking 
or failure, or such act, omission, or mistake of his servants; and that in conse- 
quence of the accident the plaintiff sustained damage.” 

44 Brott et al v. Western Air Lines Inc. (2 Av. 14,701). 

45 Witcher v. Board of Education Rensselar (233) App. Div. 184, 251). 

46 Dykstra and Dykstra (1946) p. 272 The Business Law of Aviation. “In 
spite of the vast advances which have been made in air transport, it is still 
recognized that in all such operations there is a wide element of chance which 





UNIFORM DOCUMENTS AND CONDITIONS 203 


Though in the regime of the Bermuda Conditions the burden of 
proof is generally on the plaintiff, the effects of application of res ipsa 
loguitur cannot be neglected. Some of the U.S. decisions hold that 
the doctrine, if applied, results in a “presumption of fault.’’ Others 
consider it as a “permissible inference” and, again, others as a prima 
facie case. Finally, there is a view, prevailing in the U.K. cases, that 
if the doctrine is applied, “the burden of proof is shifted’’ to the 
defendant carrier. 


Perhaps the divergency in the U.S. judgments regarding the appli- 
cation of res ipsa loquitur is due to the continued use of the same 
words res ipsa loquitur to describe all the rules mentioned heretofore, 
without distinguishing between them.*® The system whereby res ipsa 
loquitur does not shift the burden of proof on defendant entirely, is 
considered to be just and fair to air transportation, and the draftsmen 
of the Bermuda Contract did not intend to interfere with its applica- 
tion in the United States or otherwise. 


Following their adoption, the provisions of the postwar Bermuda 
Conditions of Carriage, dealing with carriers’ liability were subject 
to some criticism. Generally, two objections were made: 

i—that the postwar IATA Conditions (1949) did not make the 

Warsaw liability rules applicable to carriage not “interna- 
tional” under the Convention, as did the prewar IATA Condi- 
tions (1931) ; and 

ii — that the so-called “‘Disclaimer Clause” was unreasonable. 


The first of these technical questions has already been dealt with 





the ingenuity of man has not yet overcome; and we accordingly cannot sume Oe 
i 


doctrine of ‘res ipsa loquitur’ to the same extent as we do to accidents on high- 
ways.” 

47 Chief Justice Groner in Capital Transit Co. v. Jackson 80 U.S. App. D.C., 
162, 164, clearly explains that: “in the District of Columbia the rule is that, when 
‘res ipsa’ is applicable, it permits an inference of negligence and thus establishes 
a ‘prima facie’ case, or in other words, makes a case to be decided by a jury. 
But it does not shift the burden of the proof. When all the evidence is in, the 
question for the jury still is whether the preponderance is with the plaintiff.” 

48 Smith et al. v. Pennsylvania Central Airlines Corp. (U.S. 2 Av. p. 14,619): 
“The concept of ‘res ipsa loquitur’ has been variously defined and explained. The 
prevailing view is that this doctrine under certain circumstances treats the oc- 
currence of an accident as itself constituting evidence of negligence. It permits, 
although it does not compel, an inference of negligence from the event. Proof of 
the accident alone becomes sufficient to make out the plaintiff’s ‘prima facie’ case 
and to shift to the defendant the burden of going forward with the evidence. 
The inference authorized by the rule of ‘res ipsa loquitur’ must be weighed in 
conjunction with the evidence offered by the defendant, and does not relieve the 
plaintiff of the burden of proof resting on him on the entire case. The doctrine 
finds its principal application in case of injuries caused by a mechanism entirely 
controlled by the defendant, especially if the circumstances are such that the 
accident would probably not have occurred but for a failure on the part of some 
human being.” 

“In our opinion, ‘res ipsa loquitur’ means that the facts of the occurrence 
warrant the inference of negligence, not that they eompel such an inference; 
that they furnish circumstantial evidence of negligence where direct evidence 
of it may be lacking, but it is evidence to be weighed, not necessarily to be 
accepted as sufficient; that they call for explanation or rebuttal, not necessarily 
that they require it; that they make a case to be decided by the jury, not that 
they forestall the verdict. ‘Res ipsa loquitur’ where it applies, does not convert 
the defendant’s general issue into an affirmative defense. When all the evidence 
is in, the question for the jury is, whether the preponderance is with the plaintiff.” 
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in the preceding paragraphs but the background and justification of 
the second question require some explanation. 


The British Disclaimer Clause 


The origin of the clause goes back to 1936, when it was first adopted 
by IATA as an optional clause. Since 1936 this condition has been 
incorporated in all displayed Conditions of Carriage and in reference 
to Conditions on the tickets or ticket covers of British companies, 
sometimes under the following heading: 

“Special Condition applicable to air journeys which are not 

‘International Carriage’ as defined by the Convention of Warsaw 

for the unification of certain Rules relating to International Trans- 

port of the 12th October, 1929.” 

This special condition was also adopted by foreign companies 
operating into British territory because they anticipated the possibility 
of claims which might develop into actions in the British Courts. The 
Conditions of Contract in the first postwar IATA documents did not 
include such a clause because the liability system adopted in those 
first Conditions excluded carriers’ liability generaliy. Under those 
circumstances, there was no need for the special “disclaimer clause.” 
In 1949, when the Conditions of Contract were modified and the new 
IATA Conditions of Carriage were adopted as a recommended prac- 
tice, the “Special Clause” reappeared in the Conditions of Contract.* 

The necessity for the “Special Disclaimer Clause” arose from a 
technical decision of the English Court®® founded upon the precise 
wording of the English Fatal Accidents Act, the effect of this decision 
being that carriers’ liability to the dependents of a deceased passenger 
could be excluded altogether, but could not be limited. The features 
of the “Disclaimer Clause” were twofold: 

i — the right of the carrier to refuse to carry any passengers; and 
ii— the renunciation by the passenger for himself and his repre- 
sentatives of all claims or compensation for damages by the 
act, neglect, or default of the carrier. 
In Mexico City in November 1949, the clause was further extended 
to include: 
iii — the express denial of common carrier status of the carrier and 
an indemnification against any claim which might be brought 
against the carrier.51 

494(f) and 4(e) of the Conditions of Contract printed on Passenger Ticket 
and Baggage Check and Air Waybill respectively. 

50 Nunan v. Southern Ry. Co. (1923) 2 K.B. 703. 

51 Condition 4(f). “If Carrier’s principal place of business is in territory of 
the British Empire or British Commonwealth of Nations, or in Ireland, or if the 
law applicable to the contract of carriage is the law of any such territory or any 
part thereof, it is a condition of the contract of carriage that Carrier is not a 
common carrier and reserves the right to refuse to carry any passenger, and that 
passengers and baggage are accepted for carriage only upon condition that Car- 
rier shall be under no Liability in respect or arising out of the carriage, and that 
passengers renounce for themselves, their representatives and dependents all 
claims for compensation for injury (fatal or otherwise), loss, damage or delay, 


howsoever caused, sustained on board the aircraft, or in the course of any of the 
operations of flight, embarking or disembarking, caused directly or indirectly to 
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While the first and third features of the clause were designed to 
avoid the heavy obligations of a common carrier under English law 
and implied warranty in the contract of carriage that the aircraft were 
fit for the purpose for which they were intended under the contract,*? 
the second feature contained the renunciation and the disclaimer of 
all liability, the necessity of which was indicated above. 

It is well known that U.K. and U.S. Law differ as to common car- 
riers. Not only the degree of care to be exercised by common carrier 
is different, but also the considerations prevailing as to the circum- 
stances under which a carrier was to become a common carrier.** 

In England, “‘a common carrier is so called as being a person who 
proves himself ready to carry goods for everybody” :* 


“If a man who owned an aeroplane or a seaplane chose to engage 
in the trade of carrying goods as a regular business and to hold 
himself out as ready to carry for any who wish to employ him so 
far as he had room in his airship or aeroplane for their goods, very 
likely he will become a common carrier or be under the various 
liabilities of a common carrier.’”’55 


There has been no English case in which Article 4 (f) of the IATA 
Conditions of Contract (or any similar disclaimer) has been success- 
fully challenged in the British Courts. There have, of course, been 
many claims, but very few of them reached the Courts, possibly because 
plaintiff's counsel has advised that the disclaimer clause is an effective 


bar. 

In the U.S., a disclaimer of common carrier status by an air carrier 
would not effectively alter the status if the circumstances would point 
to operations of a common carrier.*® In Canada, the disclaimer clause 
was tested in the Ludditt v. Ginger Coote Airways Case** and upheld 
by the Privy Council. In Scotland it came up in the case of McKie v. 
Scottish Airways, and went up to the Court of Appeal in Scotland. In 
this case it was argued by the plaintiff that the disclaimer clause was 
contrary to public policy since it was wide enough to exclude claims 
for wilful misconduct. The court sidestepped this issue as no wilful 
misconduct was proved and therefore it was not necessary to take a 
stand one way or the other. 





passengers or their belongings or to persons who, but for this condition, might 
have been entitled to claim, and whether caused or occasioned by the act, neglect 
or default of Carrier, or otherwise howsoever, and that passengers for themselves 
and their estates will indemnify Carrier against any such claim.” 

52 As to the rights and liabilities of common and private carriers, see Coggs 
v. Bernard (1703) 2 L.D.R.A.Y.M. 909. 

53 Hope v. United Airlines (U.S. Av. R. 179). 

54 Great Northern Railway Co. v. L.E.P. Transport and Depository Ltd. 
(1922) 2 K.B. 742 at Page 765. 

55 MacKinnon in Aslan v. Imperial Airways Limited (1933) 38 Com. Cas. 227 
at page 235. 

56 North American Accident Insurance Co. v. Pitts—1925 (1928 U.S. Av. R. 
178). Smith v. O’Donnell—1932 (U.S. Av. R. 145). Conklin v. Canadian Colonial 


Airways—1934 (U.S. Av. R. 21). . 
57 Ludditt v. Ginger Coote Airways (1947) U.S. Av. R. 1, Second Digest Suppl. 
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This decision implied the term “public policy” which is very diffi- 
cult to define.®* In the leading English case, it was stated: 

“. . public policy is a very unruly horse, and when once you get 

astride it you never know where it will carry you. It may lead you 

from the sound law. It is never argued at all but when all other 
points fail.’”59 
Lord Halsbury said: 
“I deny that any court can invent a new head of public policy 

... it is because these things have been either enacted or assumed 

to be by the Common Law unlawful, and not because a judge or 

court have a right to declare that certain such things are in his or 

their view, contrary to public policy.” 
On the other hand, some of the more recent decisions hardly seem 
to be consistent with Lord Halsbury’s view. For example, McCardie, J. 
said:® 
“The truth of the matter seems to be that public policy is a 
variable thing. It must fluctuate with the circumstances of the 
times.” 

It would be arbitrary to say in what circumstances the Courts 
would uphold the clause. In case of wilful misconduct or gross negli- 
gence of the carrier, it is probable that English Courts would hold 
the “Disclaimer Clause” contrary to public policy. This is, however, 
merely speculation, since no case involving the point in question has 
yet been tried before U.K. Courts as regards air carriage or surface 
carriage. 

The objections which were raised against the “Disclaimer Clause” 
of the IATA Conditions of Carriage prompted carriers to seek means 
by which the “Disclaimer Clause’ could be eliminated. The necessity 
to deny the common carrier status was first attacked. The effect of this 
denial was: 

i—that the carrier cannot be compelled to accept for carriage 
either goods or passengers unless he chooses to do so; 

ii — that his liability in the event of loss of, or damage to, goods 
does not exceed that of a bailee at common law, i.e., that he 
does not incur an “absolute” or “insurer’s” liability; 

iii — that any condition in the contract by which the carrier pur- 
ports to negative or to restrict his liability in certain events, 

e.g. in the event of fire or of theft, will be construed as cover- 
ing the case in which such event was caused by the negligence 
of the carrier himself or his servants. 

Since a “common carrier of passengers” is not liable like an insurer 
and he is merely liable to take “all due care,” it was found that the 
only effect of his being a “common” carrier consists in his duty not 
to discriminate between would-be passengers. Whether a carrier is 





58 For general notes on the subject, see Halsbury’s Laws of England, Vol. 7, 
pp. 173, et seq. 

59 Richardson v. Millish (1824). 

60 Janson v. Driefontein Consolidated Mines Ltd. (1902). 

61 Naylor, Benzon & Co. Ltd. v. Krainesche Industre Gesselschaft (1918) 
1 K.B. 
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a common carrier of passengers or not, therefore seems to be irrelevant 
as far as the liability of carrier is concerned.®? Consequently, the 
express denial of common carrier status was not essential. 

The situation regarding baggage is different. If an air carrier is 
considered to be a common carrier of passengers, it must be assumed 
that he is also a common carrier of their baggage® and as such, cannot 
refuse to carry baggage. The express denial of common carrier status 
in this case had the effect of avoiding carrier’s absolute liability and 
of authorizing him to pick and choose freely between baggage to be 
carried. The same objective is served by 4(a) of the Conditions of 
Contract which negatived absolute liability, and Article 9 of the 
Bermuda Conditions which authorizes carrier to refuse to carry any 
baggage if in his opinion its weight, size or character rendered it 
unsuitable for carriage. The express denial therefore was again not 
considered necessary to achieve these goals. 

In case of goods, the significance of the ‘Disclaimer Clause” in the 
Conditions of Contract on the air waybill is that it purports to exclude 
the common carriers’ absolute liability for loss and damage and to 
put air carriers in the same category as private carriers, whose liability 
in respect of goods depends on negligence.* But this objective is effec- 
tively achieved in the general liability rules included in the Conditions 
of Contract printed on the air waybill. Furthermore, the effects of 
the Aslan case® which implied that a common carrier has an absolute 
warranty for the cargo worthiness of the aircraft is unambiguously 
excluded in Article 11 (3) (e) of the Bermuda Conditions. 

Based upon these considerations, carriers (in Madrid, 1950) decided 
to delete from the “Disclaimer Clause” the denial of their common 
carrier status. The clause remained, however, as a disclaimer of all 
liability of carriers in order to nullify the effects of the Nunan case. 

On January 30, 1952, a long awaited action took place. The U.K. 
Government made and laid before Parliament the Carriage by Air 
(Non-international Carriage) U.K. Order. This Order became effec- 
tive April 1, 1952. In substance, it applied the rules of the Warsaw 
Convention, with only some exceptions, to all carriage. By and large, 
air carriers’ liability for all carriage which is subject to this Order, 
will be limited to the amounts specified in the Warsaw Convention. 
While this was not the first time a State decided to extend the Warsaw 
rules to air carriage generally (Scandinavian countries, Switzerland, 
etc., have done so long before), the U.K. Order in Council has par- 
ticular importance inasmuch as it will greatly reduce the need for 
the British ‘Special Clause.” 

Since in other jurisdictions where, on the basis of Fatal Accident 

62 Readhead v. Midland Railway Co. (1869) L.R. 4 Q.B. 379. 

63 Caswell v. Chesshire Lines Committee (1907) 2 K.B. 499. 

64 Turner v. Civil Service Supply Association Ltd. (1926) 1 K.B. 50. 

65 Aslan v. Imperial Airways Ltd. (1933) 149 L.T. 276. 

66 “No warranty concerning any aircraft engaged in the carriage or concern- 


ing its fitness for the carriage of the goods to which the contract relates is implied 


in the contract of carriage.” 
67 Nunan v. Southern Railway Co. (1923) 2 K.B. 703. 
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Acts, the Nunan case would be followed, carriers could still not 
effectively limit contractually their liability vis-a-vis the relatives of 
the deceased, the necessity for the “Disclaimer Clause” will not entirely 
disappear with the issuance of the British Order in Council. Whether 
or not carriers will take the risk of the deleting it prior to action 
by the respective governments (through Orders in Council or other- 
wise) has not yet been determined. 

The foregoing indicates that the efforts of the airlines to obtain 
maximum uniformity have so far resulted only in an agreed set of 
rules dealing with the liability of the carrier, included in the IATA 
Conditions of Contract printed on the ticket and air waybill. These 
rules, nothwithstanding some of the objections raised against them, 
appear to have been crystallized in the form adopted at Bermuda 
in 1949. They are sound and fair to both the traveling public, the 
shippers and the carriers. Moreover, they form the basis of a contract 
which creates valid obligations in perhaps all legal systems. 

In order to properly evaluate these rules, many factors must be 
taken into consideration. The most important of these is the fact 
that the IATA documents constitute an effort to incorporate in uni- 
form documents the legal principles of numerous countries, even 
though the liability laws of these countries applicable to international 
air transportation are far from being uniform. As a result, carriers 
in some jurisdiction are given greater protection than in others. It is 
hardly within IATA prerogatives to insist that a carrier forego the 
legal protection given to it by the laws of its country, any more than 
it is within its prerogative to require a carrier to accept in its docu- 
ments the legal principles of another country. The Conditions of 
Contract presently contained in the documents endeavor to satisfy 
the various legal points of view and they appear to be consistent .with 
the legal principles of the jurisdictions accounting for the major share 
of passenger and cargo traffic. They contain reasonable and fair rules 
governing air carriage. The divergencies between the interpretations 
of the contract in the various jurisdictions do not affect the soundness 
of the contract which, nonetheless, puts passengers and shippers 
throughout the world generally in much the same position. 

There is, as yet, no complete uniformity in the detailed Conditions 
of Carriage which carriers have found necessary since the war. Carriers 
are continuing their efforts to achieve this goal through various means. 
It is appreciated, however, that the rapid growth of air transport 
activity may not again make possible a rigid set of rules like the prewar 
IATA Conditions of Carriage. Future endeavors will probably require 
more flexible provisions, adaptable to changing traffic conditions and 


developments. 

















EDITORIAL 


THE JOURNAL’S GUEST EDITOR — THE DIRECTOR OF THE 
INSTITUTE OF INTERNATIONAL AIR LAW 


N 1951 McGill University in Montreal established in its Faculty of 

Law an Institute of International Air Law. Its purpose is to provide 
facilities for advanced study and graduate work in international air law 
and to provide an academic organization of fundamental research. 
On the basis of his experience and intellect Professor Cooper was 
the logical man to be the Institute’s first Director. Among many other 
achievements he is a Legal Consultant for the IATA, a member of the 
Air Law Committee of the International Law Association and of the 
International Chamber of Commerce. From 1946 to 1951 he was a 
member of the Institute for Advanced Study at Princeton and from 
1934 to 1945 had been Vice-President of Pan-American Airways. He 
has represented the United States at various international air law 
conferences and in 1944 served as Chairman of the Drafting Committee 
of the International Civil Aviation Conference in Chicago. 

To understand the concept of the study of international air law at 
the institute, it would be appropriate to quote from a statement by 
Professor Cooper himself: 


“Aviation is itself in many respects international in character. The 
airspace knows no physical boundaries. International law should con- 
tinue to have as its objective the promulgation and acceptance of 
sound legal rules that will be applicable to every aircraft no matter 
what may be its nationality or where it may fly. To obtain univer- 
sality of that character, the interchange of ideas of men and women 
from far distant parts of the world is necessary. No single theory 
of law or system of jurisprudence can be accepted as controlling. 
International air law must eventually become a set of rules that 
exists irrespective of the background of any particular national sys- 
tem. It is hoped that the future interchange of ideas between men 
and women admitted to the Institute from many parts of the world 
will aid in some small degree this necessary objective.” 

— Canadian Bar Review, May 1951 


The present course of study at the Institute makes equal use of 
basic courses and original research. Four basic courses, which are 
designed to be useful in future professional work are offered and they 
cover International Transport Law, Public and Private International 
Air Law, and International Air Regulation. In the study of Transport 
Law and Public International Air Law particular attention is given to 
rights of commerce and of transit of one state into or through the 
territory of another state, the right of each state to control activity 
within its territory, the development of the law of the relation of the 
state to its territory and the controversies as to whether the air space 
is or is not a part of the territory of the subjacent state, and the Paris and 
Chicago Conventions. Private International Air Law offers an analysis 
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of the conflicts of law arising in international aviation and the extent 
to which they have been or can be eliminated by international conven- 
tion. Various relationships, and liabilities are studied — carrier to 
passenger and shippers and carrier to third persons on the surface. The 
course on International Air Regulation is an analysis of the implemen- 
tation of the Chicago Convention. 

The Director supervises the work of members of the Institute on 
major research projects. It is appropriate to mention that one of the 
leading articles of this issue is the work of a member of the Institute, 
Mr. David M. Hughes, a graduate of the University of London. During 
the past year one project has been a study of the conflicts that exist in 
the competence and jurisdiction of courts in the case of crimes, or 
other occurrences on board an aircraft requiring judicial consideration 
when the flag of the aircraft is not that of the state flown over (for 
example, the question whether the courts of Canada or of the United 
States are competent to punish crimes committed on board United 
States aircraft flying through Canadian airspace). Another project has 
been a study of the extent of national airspace rights in the polar 
regions, whether flight over permanently frozen seas has the same 
legal ramifications as flight over the high seas, and also a study of air- 
space rights over those territories that are covered by United Nations 
trusteeships, whether the trustee state can claim, under the UN 
Charter and the Chicago Convention, individual sovereign control of 
the airspace over the trusteeship territory or whether it must permit 
the entry of aircraft of all members of the UN. A further project looks 
into the future —the study of the extent of sovereignty above and 
beyond the airspace. 

The Institute has also established an Advisory Committee to aid the 
Director in determining policies on courses of study, research projects 
and similar matters. The Editor of the JouRNAL has been honored in 
having been invited to serve on the Committee. The membership of 
the Board, also includes the following well-known men in the field of 
international aviation: Mr. John P. Baldwin, Chairman, Air Trans- 
port Board of Canada; Major K. M. Beaumont, C.B.E., D.S.O., Member 
for the United Kingdom, Legal Committee of ICAO; Mr. Andre Gar- 
nault, Avocat a la Cour d’Appel, Paris, and Member for France of 
the Legal Committee of ICAO; Sir William P. Hildred, Director 
General, IATA; Dr. Luis Machado, Ambassador of Cuba to the United 
States; Mr. Emory T. Nunneley, Jr., General Counsel, U.S. Civil 
Aeronautics Board and Member of the Legal Committee of ICAO; Dr. 
Edward P. Warner, President of the Council of ICAO; Mr. Richard 
O. Wilberforce, Member for the United Kingdom, Legal Committee 
of ICAO, and Mr. Arnold W. Knauth, Editor of United States and 
Canadian Aviation Reports. 

The JourNAL congratulates McGill University and those responsible 
for the creation of the Institute of International Air Law and welcomes 
its Director, Professor Cooper, as its Guest Editor for this issue. 

EDWARD C. SWEENEY 

















INTERNATIONAL 


COMMENTS BY ICAO COUNCIL ON THE LIABILITY LIMITS 
IN ARTICLE II OF THE MEXICO CITY DRAFT OF THE 
CONVENTION ON DAMAGE CAUSED BY FOREIGN AIRCRAFT 
TO THIRD PARTIES ON THE SURFACE* 


Objectives of the Liability Limits in Article 11 of the Convention 


HE Mexico City draft Convention,’ like the original Rome Convention 

itself, attempts to regulate and establish uniformity with respect to 
the liability of aircraft operators to persons on the surface who sustain 
injury, death, or property damage as a result of aircraft accidents involving 
foreign aircraft. In framing such a Convention, States will wish to balance 
the legitimate interests and desires of aircraft operators engaged in inter- 
national air navigation against those of the general public who may suffer 
as third parties in accidents involving foreign aircraft. 

The operator needs protection against the risk of catastrophic loss and 
the draft Convention accords him this protection by providing that in no 
one accident shall his liability to third parties on the surface exceed a cer- 
tain maximum figure, regardless of the amount of damage done, save in the 
exceptional cases where he intended to cause the damage or where he was 
a person who had wrongfully taken and made use of an aircraft without the 
consent of the person entitled to use it. The draft Convention affords addi- 
tional protection to the operator by providing special limitation on the 
amount of his liability, for personal injury or death, to any one person. 

The third party on the surface, on the other hand, needs assurance that 
in accidents in which he suffers loss, he will be able to recover, with a mini- 
mum of litigation, the full amount of his damages. The Convention seeks 
to afford him this protection by providing that he may sue in the courts of 
the place where the damage occurred, by giving him rights of direct action 
against the insurer in certain cases, by taking from the operator the defense 
of “no negligence” which is now available to him in a number of jurisdic- 
tions, and by setting liability limits at a level which the drafters hoped would 
in all normal cases be sufficient to assure him full recovery of his damages. 
The acceptability of such a Convention to States will depend in the last 
analysis upon the extent to which the drafters succeed in striking an equita- 
ble balance between the interests of the respective parties. 


Statistical Material 


In studying the limits of liability the Council had at its disposal a con- 
siderable quantity of statistical material supplied by States and others con- 
cerning the cost of insurance and past experience of third party claims in 
flying accidents. The most important parts of this information are pre- 
sented in tabular form in the Appendices. The amount of material concern- 
ing damage to third parties in aircraft accidents is limited, owing to the 
infrequency of accidents in which claims for such damage are asserted. 





* ICAO Doc. 7288, C/836 of 20/12/51. 

1 The complete text was printed in 18 Jour. Air L. & Com. 98 (Winter 1951). 
A diplomatic conference will convene at Rome on September 9, 1952 for finaliza- 
tion of the Convention and opening thereof for signature. For comments on an 
earlier draft see Calkins, “Principles and Extent of Liability Under the Revision 
of the Rome Convention Proposed by the ICAO Legal Committee,” 17 Jour. AIR 
L. & Com., 151 (Spring 1950). 
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Information as to the cost of third party insurance is somewhat more satis- 
factory, but still not conclusive. Taken as a whole, this statistical material 
affords a basis for a broader factual analysis of the issues than has hitherto 
been available, but it must constantly be borne in mind that no precise 
conclusions can be drawn and that it is possible to hold more than one opin- 
ion concerning the extent to which such material can be used to predict the 
trend of accidents involving third party damage in the future. 


The Basis of Council’s Comments 


In framing comments on the liability limits in the draft Convention, 
two trends of opinion emerged in Council, the one holding that the limits 
should be substantially increased, the other that they should be retained 
at approximately the level in the draft. There was, however, general agree- 
ment that the two chief factors to be taken into account in considering the 
level at which such limits should be set were: 

(a) the limits should not be set so high as to cause the cost of third party 
insurance to become an excessive burden on international civil 
aviation; 

(b) the limits should be set high enough to cover compensation to third 
parties in all but extremely rare catastrophic accidents. 

There was broad agreement also that the influence of the first of these 
two factors was not strong up to levels of liability limits considerably 
higher than those under discussion. The disagreement lay chiefly in the 
evaluation and application of the second factor. 


Cost to Aircraft Operators of Third Party Insurance 


The available statistical data indicate clearly that, under existing con- 
ditions, the cost of third party insurance under the provisions of the Mexico 
City draft would generally be a small proportion of total insurance costs 
for an aircraft operator and an almost negligible part of his total operating 
costs. Of the rates reported for third party insurance for commercial air- 
craft in several different parts of the world, none represented more than 
0.06 cents (U.S.) per ton mile available, even for limits double those in 
the Mexico City draft. Rates for private operators are relatively higher 
owing to the comparatively small figure of their total operating costs and 
the low utilization of their aircraft; rates reported to Council for third 
party insurance costs for private operators varied between 2 and 5 per cent 
of estimated operating costs for liability limits such as those in the Mexico 
City draft. 

The insurers emphasize that future premium rates for aircraft third 
party insurance cannot be predicted with certainty and that the low rates 
now current might be increased if a series of accidents occurred involving 
large payments to third parties. It is impossible to predict also the effects 
on insurance costs of the provisions in the Convention relating to absolute 
liability, the granting of jurisdiction to the State where the damage occurs, 
and the right of direct action against the insurers in certain cases. Some 
insurers believe, however, that these provisions will cause substantial 
increases in the cost of third party insurance both by increasing the costs 
of litigation and by tending to raise the amounts of compensation claimed 
and awarded. 

There are, however, other factors tending towards the reduction of the 
cost of third party insurance for aircraft. In the first place the number of 
aircraft accidents in relation to the amount of flying done constantly tends 
to decrease as the quality and efficiency of aircraft construction, main- 
tenance and operation improve. Any decrease in the number of accidents 
per aircraft will ultimately produce a decrease in insurance premiums for 
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third party insurance as well as for other forms of aviation insurance. 
In the second place the growing experience of third party risks gained by 
the insurers as the volume of flying increases should tend to produce a 
stabilization of the market and hence to reduce third party insurance rates. 
For some operators the limits proposed in the Mexico City draft would be 
considerably below the limits of their present third party insurance limits 
and a premium reduction might result to these operators on this account. 

Making due allowance for the effect of these various factors, it would 
seem fairly certain that although the cost of third party insurance under 
the provisions of the Mexico City draft Convention might be increased, it 
still would not impose an undue burden on aircraft operators, and that, at 
least for commercial operators, the liability limits in the Convention might 
be substantially raised without this part of their operating costs becoming 
excessive. The cost of third party insurance to private operators of aircraft, 
however, is a considerably higher proportion of operating costs and an 
increase in liability limits might impose burdens of cost on this section 
of aviation that would seriously impede its development. 

It has been suggested that an increase in the liability limits substantially 
above those proposed in Article 11, would produce overall limits for the 
larger aircraft so high as to strain the insurance market. It seems, however, 
that the insurers do not believe that this would occur as long as existing 
conditions prevail. 


Limits Necessary to Cover All but Catastrophic Accidents 


The information in the Appendices shows clearly that aircraft accidents 
involving large third party claims occur infrequently. Out of over 2,000 
accidents in the British Royal Air Force, only 124 caused third party damage 
or casualties and in the vast majority of cases the damage done was minor. 
In 118 of these accidents only property damage was done, and in the remain- 
ing six where injury was caused to persons, the casualties were one dead 
and eight injured. Reports from States concerning 23 accidents that caused 
substantial third party damage include only two instances in which the 
claims paid and outstanding exceeded the limits in the Mexico City draft 
for the aircraft involved. 

This information does not, however, point directly to any exact con- 
clusion as to where the liability limits should be set so as to cover all but 
rare catastrophic accidents. In the first place, it is possible to disagree as 
to what constitutes a catastrophic accident; in the second place past expe- 
rience as to the frequency of accidents causing large third party damage is 
inadequate to predict their incidence in the future. It is clear that at what- 
ever level the liability limits are established, the possibility will still exist 
that accidents may occur where legitimate compensation for third party 
damage will be greater than those limits, that is to say, where the third 
parties concerned will not be able to obtain full compensation. It is also 
clear that the higher the limits are placed the smaller that possibility will 
become and the more nearly the compensation paid in such cases will ap- 
proach to the full compensation level. The Legal Committee has raised the 
limits from those proposed in the original Rome draft of the Convention to 
those now in the Mexico City draft. The divergence of opinion is as to 
whether they should be further raised or not. Council believes that it will 
be of assistance to Contracting States to have a brief analysis of the argu- 
ments that cause this divergence of opinion. 


The Case for Increasing the Limits 


Those who favor increasing the liability limits point out that the cost 
of third party insurance, at least to commercial operators, is very small 
and would still be small with much higher limits than those in the Mexico 
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City draft. They believe that the limits should be substantially increased 
and could be so increased without placing an unreasonable insurance burden 
on aircraft operators or an excessive strain on the insurance market. They 
point out that accidents causing third party damage greater than the 
limits in the Mexico City draft have occurred in the past; in the case of 
the two most serious third party accidents which have been brought to the 
Council’s attention, the present Mexico City limits, if applicable, would 
have resulted in grossly inadequate compensation to the damaged third 
parties, amounting in one case to approximately one-fifth of their losses 
and in the other case to approximately one-eighth of their losses. They 
believe that it is only reasonable to assume that such accidents will occur 
again in the future. They point to the rapid growth of large industrial 
installations that might be destroyed by fire caused by an aircraft accident; 
to the possibility of an aircraft crashing into a large public audience or 
other large collection of people; and to the growing recognition of the 
value of human life as reflected in increasing compensation awarded in 
cases of death or permanent injury. They feel that States will be mindful 
of the legitimate demands for protection of the general public, and that 
they will not surrender the rights which the citizens of most States now 
have to claim full compensation for losses caused by foreign aircraft, unless 
a very strong case can be made that it would be unfair to ask the operators 
of those aircraft to pay the necessary insurance premiums to cover full 
compensation. They believe that aviation has now become an accepted 
medium of transport and that its further development depends less on 
special privileges than on its ability to maintain the confidence of the public. 
They hold that it is not in the best interest of international civil aviation 
to accord to it privileges which cannot be justified by sound technical and 
economic analysis. 

They find that on the basis of data available to the Council, the limits 
proposed in the Mexico City draft are unjustifiably low and should be 
generally increased for all aircraft, except those in the smallest weight 
class. As discussed elsewhere in this paper, they recognize that the smaller 
types of aircraft can cause personal injury and death, as distinct from 
property damage, disproportionate to their weights. For this reason they 
have recommended higher per kilogram limits for the smaller aircraft, 
and have recommended successively decreasing limits per kilogram for the 
successively larger weights of aircraft. They propose that the increase of 
liability with weight should commence at a lower weight limit (1,000 kilo- 
grams) and thus operate for all aircraft except those of the smallest weight 
class, i.e., generally the two-seater private aircraft. Recognizing that the 
burden of insurance costs is heavier for small privately owned aircraft in 
the smallest weight class, they propose no increase in the limit of liability 
applicable to such aircraft. 

They can see no justification for fixing an absolute upper limit to the 
liability limits at 10 million francs, a limit which abruptly ceases to bear 
a fixed relation to the weight of aircraft. Aircraft are now being con- 
structed and others will be built during the period in which the Convention 
is effective which will considerably exceed in weight, and therefore in 
potential destructiveness, the largest aircraft now in operation. It is recog- 
nized, however, that the rate of increase of potential destructiveness will 
probably tend to diminish as the weight of aircraft increases beyond that 
of the largest types now in general use, and it is for this reason that they 
recommend a lower rate of increase in the limit of liability per kilogram 
for aircraft weighing in excess of 50,000 kilograms. 

These considerations led to Proposal B set forth on page 216. 
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The Case for Retaining the Limits in the Mexico City Draft 


Those who favor retaining liability limits approximating those in the 
Mexico City draft consider the proposed Convention as primarily designed 
to establish a fair relationship between operator and third party in given 
circumstances. Accordingly, cost to the operator is not the first consideration. 
The nature of the relationship established is the first consideration. In this 
connection they attach importance to the other provisions of the Conven- 
tion which affect the conditions in which the liability will be liquidated, 
such as absolute liability, jurisdiction in the country where the damage 
occurs, limited defense to the operator, and direct access to the insurers 
in certain cases. They consider that the limits of liability should not be 
set unnecessarily high, but at a level which experience and judgment indi- 
cate to be adequate to meet all normal cases. 

They attached considerable importance to the information concerning 
past experience, which in their view demonstrates the rarity of accidents 
affecting third parties; that in such accidents it is property, and not persons, 
which is damaged in the overwhelming majority of instances; and that 
moreover in all cases of which information is available, save two in North 
America, the proposed limits would be more than adequate. They feel also 
that account should be taken of varying cost levels in different parts of 
the world. They note that it is only in North America that there is any 
evidence of a case in which the proposed limits would not suffice, and in 
this respect they consider that an equilibrium must be set between the 
high cost and the low cost areas of the world. 

They consider that these limits represent an acceptable compromise 
between the views of various States. They point out that the decision taken 
to raise the limits from those in the original Rome Convention to those in 
the Mexico City draft has not been unanimous and that some States favored 
lower limits than those now in the Mexico City draft. They consider that 
the economic evidence brought before Council subsequent to the last 
meeting of the Legal Committee does not justify any modification of the 
decision reached at Mexico City. 

These considerations led to Proposal A set forth on page 216. 


The Scale of Liability Limits 


The relating of the liability limits for different types of aircraft to 
the weight of the aircraft concerned, as proposed in the Mexico City draft, 
is generally agreed to accord approximately with the potential of each type 
of aircraft to cause damage to third parties on the surface if an accident 
occurs. It is recognized, however, that this general rule is subject to certain 
exceptions. Small and medium aircraft, for example, may cause injury and 
death, as distinct from property damage, in somewhat greater proportion 
to their weights. Taking account of this fact, the Council agrees that the 
proportion of weight to liability limit may vary for different classes of 
aircraft as it does in the scale of limits proposed in the Mexico City draft 
Convention, but feels it desirable that the limits should increase without 
abrupt changes throughout the scale of weights. The introduction of the 
fixed limit for aircraft weighing more than 2,000 but not exceeding 6,000 
kilograms in paragraph (1)(b) of Article 11 causes an undesirable dis- 
continuity at the 2,000 kilogram point. Aircraft just below that weight 
would have a liability limit of 500,000 francs, aircraft just above that weight 
would have a liability limit of 1,500,000 francs although the difference in 
the ability to cause damage between the two types of aircraft might be 
small. Council agreed that this discontinuity should be removed. 
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Alternative Scales of Liability Limits 


In the course of examining the liability limits in the draft Convention, 
Council considered a number of specific proposals for modifications of these 
limits. The following proposals are recommended to States as worth further 
study since they illustrate the two trends of opinion mentioned above. 


Proposal A—This proposal aims to retain the general level of limits in the 
Mexico City draft and merely to eliminate the discontinuity 
at the 2,000 kilogram level. It would be achieved by substi- 
tuting the following for sub-paragraph (b) in paragraph (1) 
of Article 11: 

(b) 500,000 francs? plus 250 francs per kilogram over 
2,000 kilograms for aircraft weighing more than 
2,000, but not exceeding 6,000 kilograms. 


Proposal B—This proposal aims to eliminate the discontinuity at the 2,000 
kilogram level, to increase the limits substantially for all 
except those of less than 1,000 kilograms and to permit the 
limits to rise continuously with weight for the larger aircraft. 
It would be achieved by substituting for sub-paragraphs (a), 
(b) and (c) of paragraph (1) of Article 11, the following 
sub-paragraphs: 


(a) 500,000 francs for aircraft weighing 1,000 kilograms 
or less; 

(b) 500,000 francs plus 400 francs per kilogram over 1,000 
kilograms for aircraft weighing more than 1,000 but 
not exceeding 6,000 kilograms; 

(c) 2,500,000 francs plus 250 francs per kilogram over 
6,000 kilograms for aircraft weighing more than 
6,000, but not exceeding 20,000 kilograms; 

(d) 6,000,000 francs plus 150 francs per kilogram over 
20,000 kilograms for aircraft weighing more than 
20,000, but not exceeding 50,000 kilograms. 

(e) 10,500,000 francs plus 100 francs per kilogram over 
50,000 kilograms for aircraft weighing more than 
50,000 kilograms. 


The Sub-Limit of 300,000 Francs Per Person 


Proposals have been made that the sub-limit of 300,000 francs per 
person killed or injured in paragraph (2) of Article 11 should be deleted. 
The Council recognizes the importance of this question but feels that the 
issues raised by the individual limit of 300,000 francs per person killed 
or injured are largely legal in their implications and that the Council is 
not in possession of any information on this point not available to the 
Legal Committee. The Council has therefore decided that it is not in a 
position to give advice to States as to this limit. 


APPENDIX I — GENERAL CONCLUSIONS FROM MATERIAL 
PROVIDED BY STATES AND OTHERS 


The Cost of Third Party Aircraft Insurance in Relation to the 
Maximum Limits Covered 


Aircraft insurance premiums vary according to many factors, but it 
would seem that the premiums for third party insurance for limits such 


2 The franc used in the Convention, and defined in Article 11(4) thereof, 
equals U.S. $0.0737 or £0.0263 at rates of exchange current December 1951. 
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as are normally covered at present and under present conditions, might 
be estimated in general to be of the order of one or two dollars per aircraft 
per year per $1,000 of limit. 

The representatives of the insurers have indicated that if the Mexico 
City draft Convention were generally adopted, the cost of third party 
insurance for international operators would be increased owing to (a) the 
general application of unconditional liability, (b) the right to sue on all 
claims in the country where the damage takes place, (c) the psychological 
effect of specifying maximum limits higher than most damage assessments 
in many parts of the world and (d) the introduction of the right to claim 
directly against the insurers. 

If one were to assume that third party insurance under the Mexico City 
draft Convention might cost $3 per $1,000 of limit, this would work out 
(based on the limits of Article 11) at about $100 per annum for aircraft 
of 2,000 kilograms or less; $300 per annum for aircraft between 2,000 and 
6,000 kilograms; and about $2,000 per annum for the large aircraft requir- 
ing the maximum cover of 10,000,000 francs. 


Cost of Third Party Aircraft Insurance in Relation to 
Cost of Operating Aircraft 


The material provided by States and insurers indicates that under present 
conditions the cost of third party aircraft insurance represents in general 
between 1 and 10 per cent of the total cost of insuring the aircraft. In the 
case of commercial airlines, the cost of all forms of aircraft insurance 
(including “hull” insurance) appears to be generally between 1 and 5 per 
cent of total operating costs. For such operators, therefore, the cost of 
third party insurance would be less than % of 1 per cent of their operating 
costs, and generally considerably below this figure. 


The Effect on the Cost of Third Party Aircraft Insurance of 
Increasing or Decreasing the Maximum Limits of Liability 


It appears to be generally agreed that if the maximum limits of third 
party liability were changed, the cost of insuring up to those limits would 
also change, the percentage increase or decrease in premiums being about 
half the percentage increase or decrease in limits. 


The Extent of Compulsory Third Party Insurance 
in National Legislation 


Thirteen of the countries replying to the question on this point indi- 
cated that third party insurance was not compulsory for aircraft operators 
in their countries. Some of these countries are, however, considering intro- 
ducing legislation making such insurance compulsory. 


Frequency of Accidents Giving Rise to Claims for Damage 
to Third Parties on the Surface 


An analysis of accidents causing damage to third parties on the surface 
made by the British Royal Air Force, indicates that, for accidents involving 
military aircraft, third party damage accidents of all descriptions occur 
with about the same frequency as fatal accidents. Third party damage on 
the surface probably occurs in about the same proportion of civil aircraft 
accidents as of military aircraft accidents, so that in the absence of other 
data we might assume that the number of third party damage civil acci- 
dents occurring each year will be about the same as the number of fatal 
civil accidents. 

In commercial air transport, there are, at the present time, from 50 
to 100 fatal accidents a year, so that we might expect about that number of 
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third party damage accidents in this section of aviation. The total number 
of third party damage accidents in all types of civil aviation would be 
very much larger. On the other hand, the number of third party damage 
accidents involving foreign civil aircraft would be much smaller. Such 
accidents would be practically confined to commercial air transport. Accord- 
ing to ICAO records, we might estimate the total number of third party 
damage accidents of all kinds involving foreign civil aircraft at between 


10 to 20 in a year. 
The Nature of the Damage Done to Third Parties on the Surface 


It appears that damage to property belonging to third parties on the 
surface is very much more frequent than instances where persons are 
injured or killed. Out of about 2,000 Royal Air Force accidents, 124 caused 
some form of damage to third parties on the surface but only 6 of these 
caused death or injury to persons. (1 dead; 8 injured.) 

As a general rule, the damage to third parties on the surface caused by 
aircraft accidents is only to property and is relatively small, consisting of 
damage to crops, hedges, overhead cables, etc., or to objects on airfields. 
Instances where the damage done might be assessed as high as the limits 
in the Mexico City draft appear to be extremely rare, perhaps occurring 
with a frequency of about once per hundred or two hundred of all accidents 
involving any third party damage. This might mean that, for international 
civil aviation, accidents coming within the Mexico City draft Convention 
would be expected to give rise to claims beyond the overall limits proposed, 


perhaps one every ten or twenty years. 





INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 
Traffic Conferences 


What may come to be considered a new and important era in inter- 
national air transport was begun on May 1 with the inauguration of tourist 
class service over the North Atlantic by all 11 members of IATA serving 
that route. 

Starting with 39 services a week in each direction, the airlines concerned 
planned to reach a peak of 81 services per week in each direction by August 
1, and thus to offer an unprecedented number of approximately 8,000 seats 
both ways per week across the Atlantic. Even before May 1, most services 
for May, June and part of July were completely booked. 

It was originally estimated that total transatlantic airline passenger 
traffic during 1952 might reach an all-time high of 600,000 persons and come 
close to equalling the number travelling that route by ship. The cancella- 
tion of many services during the second half of May and the first part of 
June, made necessary by the strike of U. S. oil refinery workers and the 
consequent worldwide rationing of aviation fuel, will have an appreciable 
effect on the actual totals. Nevertheless, it is still probable that 1952 traffic 
will be considerably greater than that of any previous year. 

The tourist service principle will be further extended in the Spring of 
1953 to cover certain intra-European routes, as the result of the May, 1952 
IATA Traffic Conferences at Buenos Aires. Similar in character to the 
transatlantic tourist class, this intra-European service will be available 
between points in the United Kingdom, Belgium, Holland, France, Switzer- 
land, Italy, Germany and Austria. The rates will be 20 to 25 per cent lower 
than normal first class on daytime flights, with an additional 13 per cent 


reduction for night flights. 
The Buenos Aires Conferences voted in general to maintain existing 
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fare levels throughout 1952 and into the first part of 1953, with the excep- 
tion of a slight five per cent increase in fares between points in Europe, 
Asia and Africa. At the time of writing, the resolutions passed at Buenos 
Aires were before governments for the approval necessary to their becoming 
effective. 

Technical Matters 


The fifth IATA Technical Conference, held at Copenhagen during May, 
concentrated its attention on questions of final approach and landing, and 
on a symposium on airborne radio equipment. It was attended by more 
than 250 representatives of IATA member airlines and observers for six 
other international agencies, seven governments and more than 30 manu- 
facturing and research establishments from many countries. 


The discussion of all factors affecting approach and landing is felt to 
be of particular importance in two respects: first, for its immediate effect 
on development in this phase of operations; and second, as proof of the 
efficacy of a new method of attacking technical problems generally. 


A unique feature of the discussion was that it brought together special- 
ists in all of the sciences and techniques which bear on approach and land- 
ing, on a worldwide basis, for mutual discussion on the entire process and 
to assess the inter-relationship of installations, processes, installations and 
personnel involved. 

Weather limitations on landing are one of the remaining significant 
barriers to complete regularity of airline operations and are considered to 
be an important limiting factor in the economy of the airlines. Under 
present regulations, the airlines require that pilots be able to see the ground 
from a height of 200 to 300 feet, depending upon the type of aircraft, before 
attempting a scheduled landing. 

While the Conference discussions were exploratory in nature and no 
votes were taken on conclusions or recommendations, the IATA Technical 
Committee, as the governing body of the airlines’ joint efforts in this field, 
felt that these tentative assertions could be made on the basis of the record: 


Present operating minima are not fixed for all time. 

While the development of some new system of approach and landing 
which would provide a simple and complete solution to all the problems 
concerned in all-weather operations is not impossible, no such system 
is known or anticipated at the present time. 

Nevertheless, it may be feasible, with equipment now known or avail- 
able within the near future, to lower minima quite substantially—so long 
as the electronic and visual aids, semi-automatic couplings and other 
arrangements concerned are improved and provided in complete, bal- 
anced and integrated fashion. 

No prediction was made as to the amount by which minimum visibility 
now required for landing might be reduced. 

The Conference discussions centered on a phase of flight which actually 
requires only about 120 seconds—from the point where the pilot lines his 
aircraft up on approach aids until he has actually made his landing. During 
those two minutes, however, the pilot has at his disposal data provided by 
meteorologists, electronic aids such as ILS systems, the instruments in his 
cockpit, marking and lighting on the ground, radio telephone communication 
with control tower and, in some places, monitoring by GCA radar. 


It was emphasized that the pilot is the “coupler” between all of these 
aids and that a basic limitation on the entire process is the 15 seconds or 
so which he requires after his first sight of visual aids to adjust himself 
from instrument to visual conditions, reckon up the data at his disposal, 
decide whether or not to land, and to take landing action. 


Unless the pilot’s requirements can be altered by more knowledge of 
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“human engineering,” it was felt, all other parts of the process must be 
limited by this “exposure time” requirement. 

Also given extensive consideration were suggested improvements in 
ILS guidance, approach and runway lighting, aircraft design, weather re- 
porting and other elements of the process. It was emphasized that develop- 
ment work on any one of these must be related from the very beginning 
to the capabilities and requirements of the others. 

A further point stressed in the Conference, was the necessity, for eco- 
nomic reasons, that the airlines’ basic requirements for regular operations 
under low visibility conditions should be fully realized by aircraft manu- 
facturers in the first stages of design. 

The full record of the approach and landing discussions will be issued 
by IATA in book form in the near future. 

The symposium on airborne radio equipment engaged in three days of 
concentrated exchange of technical information and opinion in this special- 
ized field. A full report of the symposium discussion, together with special 
papers and reports, will also be published in book form by IATA. 


Facilitation 


Notable progress in simplifying the requirements for air cargo docu- 
mentation has been reported by IATA as the result of implementation by 
governments of Annex 9 to the ICAO Convention. An IATA survey of 
documents required for air cargo shipments by governments of 133 terri- 
tories served by scheduled airlines indicates that four of them require no 
documents at all, 67 are now content with the basic commercial invoice, and 
ten others require only the invoice and one additional paper, usually a cer- 
tificate of value. 

At the same time, the number of governments demanding what airlines 
consider undue documentation or excessive fees has materially decreased. 
Only 13 jurisdictions, or ten per cent of those surveyed, continue to demand 
consular visas on invoices or to levy fees for them. 

It was also noted that more than 50 countries now accept the standard 
International Cargo Invoice put forward by ICAO as the basic commercial 
invoice form. 


Eighth Annual General Meeting 


The Eighth Annual General Meeting of IATA will be held in the Palais 
du Conseil General at Geneva from September 15 through 19. Dr. Walter 
Berchtold, President of Swissair, will take office as President of IATA, 
succeeding Sir Miles Thomas, Chairman of British Overseas Airways 
Corporation. 








FEDERAL 


THE AIRPORT AND ITS NEIGHBORS — 
REPORT OF THE PRESIDENT’S AIRPORT COMMISSION 


May 16, 1952 










Dear Mr. President: 

We have the honor to transmit herewith our Report in response to your 
letter of February 20, 1952,1 in which we recommend action to alleviate 
certain problems inherent in the present location and use of airports and, in 
addition, we propose policies and procedures designed to insure sound and 
orderly development of a national system of airports, to safeguard the 
welfare of the communities and to meet the needs of air commerce and the 
national defense. 

An intensive study of all aspects of aviation that bear on the airport 
problem has been made. We have examined the record and have consulted 
with individuals and with organizations concerned with civil and military 
aeronautics and airport management. We have collected, compiled and ana- 
lyzed the views and opinions of some 75 municipal governments of United 
States cities on the past, present and future of the airports in their com- 
munities and have visited 30 of the major airports of the country to confer 
with the local authorities and to see for ourselves what their problems and 
plans are. 

In addition, we have obtained the views of civic associations representing 
people who live in the vicinity of airports but are not otherwise related to 
the aviation industry. Some of these groups were outspoken in their desire 
to be relieved entirely of the nuisance and exposure to potential hazard re- 
sulting from aircraft operations in their vicinity. The majority were more 
moderate in their views. Recognizing that aeronautics is an essential element 
of our national economy, they asked only that all possible steps be taken to 


minimize nuisance and hazard. 
All civil organizations and government agencies dealt with have been 


most helpful and cooperative. 
While the problems associated with airport location and use are far 

too complicated to be adequately dealt with in ninety days, and will require 

continuing study, your Commission has carefully weighed all information 

that it has been able to obtain and is in unanimous agreement on the state- 

ments and recommendations expressed in this Report. 

Respectfully yours, 

J. H. DOOLITTLE, Chairman 

C. F. HORNE, Member 

J. C. HUNSAKER, Member 









































SUMMARY REPORT OF THE PRESIDENT’S AIRPORT COMMISSION 


The task of the President’s Airport Commission has been to consider 
means to safeguard the lives of people living in the vicinity of airports and 
to alleviate for them, as far as possible, the disturbance that arises from 
the operation of aircraft. As directed by the President, the Commission has 
studied these problems in the light of an urgent need for continued develop- 
ment of both civil and military aeronautics for the welfare and safety of 


this country. 
Establishment of the Commission was an outgrowth of a sequence of 
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tragic accidents in the New York-Northeastern New Jersey metropolitan 
area. The fact that these mishaps were confined, by coincidence, to a single 
community accentuated fears of many Americans that aircraft represent a 
serious hazard to ground-dwellers. They also served to increase awareness 
of nuisance aspects in the use of airports, particularly with regard to noise. 
As the result of a careful and detailed study of both hazard and nuisance 
factors, the Commission feels that a great deal is being done to protect the 
people; it also feels that more could and should be done. 

Along with every other vehicle invented and used by modern man, air- 
craft suffer occasional accident with resulting fatalities to their occupants. 
More rarely, people and property on the ground are also involved. Incidents 
of this sort are more likely to occur near airports because operations are 
somewhat more hazardous at terminals than enroute. Current improvements 
in equipment and in operational procedures, however, offer the possibility 
that accidents of all kinds will be further reduced. Accidents involving 
aircraft on airways and at terminals should eventually fall well below rates 
now considered normal for other forms of commercial transportation. 

The same favorable trend cannot be forecast as confidently for the nui- 
sance factors. Exhaust mufflers and slow-turning multi-blade propellers of 
large diameters have been applied successfully to quiet small airplanes. As 
aircraft become larger and faster, the power required to propel them and 
the resultant noise multiplies many-fold. Some noise reduction can be 
achieved, even in these large aircraft, by reduced propeller tip speed and 
by removing more energy from exhaust gasses, but reducing their noise to 
comfortable proportions still presents a difficult problem. 

In the future, with wider use of high speed turbine-driven propellers 
or high thrust jet-propulsion, there will be a tendency for the volume of 
noise to increase beyond levels now experienced and for the character of the 
noise to become more objectionable. Research is now under way in these 
areas but the problems are technically difficult and no effective solutions are 
in sight. 

Airport Growth 


The growth of air transportation has put a severe strain on many major 
airports. Original facilities for handling airplanes in the air and on the 
ground and for taking care of passengers, mail, express and freight in 
terminal buildings have been outgrown. Many airports are approaching 
saturation. Some of them are badly out of balance due to a deficiency in one 
or another of their facilities. For example, some of our large municipal 
airports now have traffic control capabilities permitting a great many land- 
ings and take-offs per hour but their runways or their servicing facilities 
on the ground have not kept pace. In some cases runways which were once 
adequate in strength will not now support today’s heaviest airplanes. Larger 
and faster airplanes making more landings and take-offs in worse weather 
will call for more adequate runways, larger clear approach areas and im- 
proved traffic control facilities and procedures. 

Definite traffic patterns have been established by the Civil Aeronautics 
Administration at every major terminal airport in the country. These 
flight tracks have been designated after careful consideration of all flight 
safety factors. Serious efforts are being made to reduce ground hazard and 
noise. Eventually airports and their runways should be planned so that all 
approach and holding patterns minimize flights over thickly settled areas. 

Tighter control of aircraft near airports must be achieved. To accom- 
plish this, necessary equipment must be developed, procured and installed. 
Once adequate facilities are operational, positive traffic control at congested 
airports should be insisted upon at all times, even under what are now con- 
sidered Visual Flight Rule conditions. The ceiling and visibility limits for 
VFR flights in congested terminal areas and the minimum ceilings and 
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visibilities under which aircraft are permitted to circle and maneuver after 
instrument approach should be raised. 

Airport use becomes more complicated when there is joint use by civil 
aviation and the armed services. In the interest of economy it is common 
practice for air defense, military air transport or air reserve training units 
to be based on municipal airports. Combat airplanes are generally noisy and 
will probably become noiser with the advent of more powerful jet types. 
Because of the noise of military operations (especially on week ends) and 
because accidents have occurred, people living near such airports have com- 
plained. Joint military and civil use of major airports is undersirable. Sep- 
aration should be effected whenever it is economically feasible. Military 
training operations over thickly settled regions should be prohibited. 

In some cases, manufacturing plants are located on busy civil airports 
and both experimental and production aircraft are being flown from these 
airports. Recognizing the potential hazard involved, especially with the very 
fast jet types, some manufacturers have established test facilities on remote 
airports, and are making trial and shake-down flights away from congested 
areas. Whenever practicable this should be required. Flight delivery of 
production aircraft may be permitted under proper procedures and under 
conditions where nuisance and hazard to the surrounding community are 
reduced to the minimum. 


Community Encroachment 


Another aspect of the problem deals with the technical and economic 
forces which are pressing for airport expansion and which, in turn, are 
opposed by the encroachment of the surrounding community. Many com- 
munities are approaching an impasse arising from limitations to safe opera- 
tion on existing airports combined with a physical inability to improve or 
extend them because homes or factories have been built close to the runway 
ends. 

The pattern of development for major airports has been historically 
similar. Twenty years ago when airplanes were small in size and few in 
number, airport sites were selected at a distance beyond the city limits 
where ground was cheap and where few buildings obstructed the natural 
approaches to the field. Few then complained of the noise because it was 
infrequent and not very loud. As a matter of fact, this audible evidence of 
the arrival and departure of mail and passenger airplanes was often a source 
of local pride. 

Normal growth, greatly augmented by the wartime movement of people 
to the cities, caused a spreading out toward the airport. Furthermore, the 
airport and its activities frequently acted as a magnet, drawing first the 
sightseer and then the businessman interested in concessions. Because de- 
sirable land was cheap, and a new and advantageous type of transportation 
was available, industries (sometimes aeronautical, sometimes not) settled 
near the airport. 

Attached to all of these enterprises were people. People required homes 
within a short distance of their jobs. Speculators saw the opportunity to 
subdivide cheap land at a profit. Public utilities established primarily for 
the airport could be made available to the adjacent housing. Villages emerged, 
complete with shopping centers, schools, hospitals and recreation facilities. 
As a consequence, many municipal airports which were started less than 
two decades ago in the open country were progressively surrounded by resi- 
dential and industrial areas. 

The immediate problem is to find a way to protect present airports and 
the people residing near them by applying some means of control of ground 
use in approach zones. Local authorities should prevent furthér use of land 
for public and residential buildings near the ends of existing runways. If 
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this is not done, new contingents of home owners will be added to the ranks 
of those who are now protesting against noise and hazard. In time public 
pressure may threaten the continued existence of the airport and large in- 
vestments of public and private funds will be jeopardized. 

Zoning 

This Commission has two suggestions to make in this connection: 1) that 
certain extensions or over-run areas be incorporated in the airport itself, 
and 2) that larger areas beyond such extensions be zoned by proper author- 
ity, not only to prevent the erection of obstructions that might be harmful 
to aircraft, but also to control the erection of public and residential buildings 
as a protection from nuisance and hazard to people on the ground. 

Many airports already maintain cleared areas beyond the ends of paved 
runways to reduce the danger from accidental over-runs on landings, or from 
aborted take-offs. The Commission feels that no new airport should be 
planned without clear and, if possible, level areas at least 1,000 feet wide and 
at least one-half mile long beyond each end of the dominant runways. These 
areas should be incorporated within the boundaries of the airport. 

Beyond such extensions, the problem of the use of the land in approach 
zones becomes more difficult because of the large area involved. For reasons 
shown elsewhere in the report, it would be desirable to protect approaches 
to dominant runways for a distance of at least two miles beyond the runway 
extensions. Such protective zones should be fan-shaped with a width of at 
least 6,000 feet at the outer ends. 

Outright ownership of sufficient land at each end of the dominant rvun- 
ways would provide the best solution. There is no legal question but that 
airports engaged in interstate commerce are a public utility for which pub- 
lic funds may be expended. Also, there is no legal question but that states, 
counties and municipalities may join together to condemn land (where 
enabling legislation exists) outside the boundary of any one municipality 
for airport purposes. The cost of acquisition of sufficient land, however, 
is frequently beyond the capabilities of a single community. 

Where it is not economically feasible to purchase such tracts of land so 
that absolute control of their use could be maintained, reliance must be 
placed on zoning laws to protect both the aircraft using the airport from 
obstructions to flight and the people on the ground from hazard and noise. 

Although there are legal means to zone approach areas to protect air- 
craft from collision with obstructions, no zoning laws have been enacted to 
the knowledge of this Commission to control land use generally in approach 
zones. Consideration of basic property rights raises the question in both 
cases as to whether or not such control of use constitutes a “taking” of the 
property, and as such should be compensable to the owners. 

Traditionally the power to control the use of land rests with the states 
and may be delegated to counties and local communities. The federal gov- 
ernment should, however, propose model airport protective legislation for 
enactment by the states, and should help where practicable toward reaching 
a satisfactory solution of this type of zoning problem. 

It is recommended that the responsibility for zoning be left with the 
states and their political subdivisions, at least for the present, and until they 
have had a full opportunity to cope with the problem under adequate federal 
guidance. It is further suggested that the federal government commit no 
funds for new airport construction unless the state, or other local authority 
gives reasonable assurance that the air approaches to the airport will be 
protected in accordance with the recommendations made herein. The land 
under the approaches should not be put to any use which might later serve 
as a basis for an effective argument that the space above should not be used 
by aircraft. Future residents should not be given any grounds for claims 
that aircraft approaching or departing from the airport, or which may be 
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involved in accidents, create a nuisance which entitles them to an injunction, 
to recover damages or to demand that the airport be closed. 

The suggestions made above apply particularly to new airports to be 
laid out in areas free from natural and artificial obstructions. Such ideal 
conditions are to be found in a very few localities desirably adjacent to 
sources of air traffic. For a long time to come, therefore, most airports 
must make the best of existing conditions even if they must fall short of 
the ultimate airport specifications recommended here. 

To promote the general welfare and to protect necessary systems of air 
transportation, it is essential that the major airports now engaged in inter- 
state commerce, the postal service, or in defense activities be continued in 
operation. Furthermore, these airports must not be allowed to deteriorate. 
They must be continually improved to the greatest possible degree along 
the lines recommended. They should be made to approach the ideal airport 
as closely as local conditions permit. Local zoning authorities should employ 
their powers to prohibit further developments which will interfere with 
appropriate use of existing airports. Here also availability of federal funds 
should be dependent upon such local action. 


Federal Assistance 

Federal aid for construction at airports was inaugurated in the early 
1930’s. The Federal Airport Act of 1946 set up a continuing program with 
an authorized maximum expenditure rate of $100 million per year. In gen- 
eral, the program called for financing airport projects on a “matching” 
basis, with the federal government providing grants-in-aid to the commu- 
nities concerned. Unfortunately, this program has lagged because of in- 
ability to synchronize the availability of federal and local funds. Such 
difficulties should be resolved at the earliest possible date. Priority of 
expenditure of federal funds should be given to the lengthening of runways 
and to the acquisition of cleared extensions beyond the runways for incor- 
poration in the airport. 


Runway Design 

A solution to many aspects of the airport problem is, in the opinion 
of the Commission, the early acceptance of the single or parallel runway 
design of airport with approaches over relatively clear areas. By this means, 
airport development could proceed along economical lines with minimum 
hazard and annoyance to neighbors. The single or parallel runway airport 
has one shortcoming—difficulty of operation in strong cross-winds—but this 
is being overcome through pilot training techniques, the use of tricycle 
gears and the further development of special cross-wind landing gears. 

Too much emphasis has been placed on statistics of prevailing winds, 
including light and variable airs of little consequence in modern flying prac- 
tice. As a result large sums still are being programmed unnecessarily for 
multiple intersecting runway airports, and too little consideration is being 
given to the hazard zones off the ends of these same runways. Simplified 
traffic control, economy of navigational aids, more effective use of radar, 
less airport acreage, room for expansion, protected runway extensions and 
smaller paved areas are favored by an oblong rather than a square airport. 
This is a principle that can be applied to new airport design, and in many 
cases, to present airports which are being hemmed in on some sides by 
residential areas. However, where high cross-winds are prevalent an 
additional but shorter runway, oriented at 90° to the dominant runway, 
will be needed for some years. 


Runway Length 


Some manufacturers suggest that future transport airplanes (derived 
from current long-range high speed bombers) could be designed to have a 
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marked gain in performance and efficiency if airports with runways several 
miles long with clear, flat approaches of several additional miles at each 
end were available. Such configurations for a few new airport projects 
might prove economically feasible, but for existing municipal airports such 
extensions are impractical. There are very few sites available within rea- 
sonable distance of population centers where airports with extremely long 
runways could be built. A well balanced system of civil air transportation, 
adequate to meet the needs of national defense, air commerce and the postal 
service calls for a widespread network of airports of reasonable size with 
the future to determine the requirements for a few “super” airports at 
strategic points for very long-range routes. 

Most municipal authorities consulted by this Commission wish to retain 
their present airports. They urge that current standards of runway length 
be “frozen” and remain in effect for a substantial period of time in order 
to protect their already large investment. They argue that airplane de- 
signers should apply the results of research and invention to the improve- 
ment of the safety, performance and economy of their products within 
existing runway length limits. 

Standard runway lengths for different categories of airports have been 
proposed. As many airports as possible should bring themselves up to 
these standards. It seems to this Commission that major air terminals 
should eventually provide principle runways for the use of transcontinental 
or inter-continental airplanes that are at least 8,400 feet long. A length 
of 10,000 feet should accommodate all types of practical transport airplanes 
now foreseen. Additional runway length would provide an additional safety 
factor but should not be required for normal operations. 

A future change in the established standards for runway length should 
come only after compelling considerations. Its effect on the air transport 
industry would be world-wide. Few principal civil airports could undertake 
any substantial increase in runway length, and a new system of airports 
would have to be undertaken. 

While runway length standards are desirable, it appears undesirable to 
specify a long term standard for strength of runway construction, or to 
attempt to limit airplane designers on airplane weight or wheel loads. Air- 
ports should be designed for the greatest wheel loads anticipated, and in 
the event that runways prove inadequate in strength for future airplanes, 
they can be reinforced or rebuilt. 


Nuisance Factors 


Some excuse may be found for failure to have foreseen the rapid rate of 
aeronautical progress in designing airports in the past, but it is to be re- 
gretted that more consideration was not given to the comfort and welfare 
of people living on the ground in the vicinity of airports. To be sure, many 
settled near an airport after it was in operation, with little realization of 
the potential nuisance and hazard. The public cannot be expected, however, 
to anticipate technical developments and it should be informed and protected 
by the responsible authorities. 

The public deserves a clear explanation of necessary airport procedures, 
accompanied by valid assurances that everything possible is being done to 
alleviate both noise and hazard. For example, in low visibility incoming 
aircraft sometimes must be “stacked” near an airport under precise traffic 
control to prevent collisions. The public will understand and accept this 
necessity if it is assured that, within the limit of safe operation, the hold- 
ing areas are selected so that the stacks will not be a source of nuisance. 
Also where operators are making a sincere effort to reduce engine run-up 
noise by controlled ground procedure and by the provision of proper acous- 
tical treatment, and are avoiding take-offs over inhabited areas, reasonable 
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people can be persuaded to tolerate some noise as a part of the cost of living 
in this age of technology. Operators, pilots and airport controllers must 
be indoctrinated to consider the people on the ground and make every effort 
consistent with safe flying practice to reduce hazard and noise. 

Aircraft designers and manufacturers must also assume a share of the 
noise alleviation task. So far, they have been concerned mainly with noise 
levels inside the airplane. They should also strive to minimize noise out- 
side the airplane. If the manufacturer is given a penalty for high noise 
or better yet a premium for low noise level, it will stimulate competition 
in the development of quieter aircraft. 


Standardization and Training 


It is believed that through standardization and training, accidents due 
to pilot error can be reduced. There is, at the moment, a regrettable lack 
of uniformity of design and arrangement of transport aircraft cockpits. 
Not only is there variation between different types of aircraft, but also 
variations in the same type, depending on the ideas of individual airlines. 
A useful step in improving the training of pilots in emergency procedures 
would be the standardization and simplification of equipment in cockpits. 
Simplified emergency procedures naturally would follow. The pilot’s job 
would be easier and safety would be increased. 

More training in emergency procedures should be required. Simulated 
emergency drills, in airplanes without passengers, should be conducted 
periodically. Such training flights should, of course, be conducted over 
uninhabited areas. A method of training flight crews without hazard is 
through the use of flight simulators. These are complicated devices dupli- 
cating the cockpit and flight deck of the airplane. The equipment and in- 
strumentization are operated by an instructor to simulate various emergency 
conditions. The crew then deals with the situation as it would in flight. 
Necessary practice is thus provided without risk. Since flight simulators 
are expensive and one is required for each type of aircraft, it may be nec- 
essary to purchase and use them on a cooperative basis. 


Airport Planning 

Alleviation of presently undesirable conditions is not enough. Policies 
and plans for the future must take into account trends in the air transport 
system of the nation. This will require continuing study. 

It is to be expected that air transportation will continue to develop at a 
rapid rate. Municipalities should anticipate this expansion. They should 
plan for it and prepare to finance their share of it. Plans should include 
improvement of existing airports up to the point of balanced saturation 
and also the purchase of land required for additional airports some years 
before saturation is reached. If the latter is not done the purchase cost 
will be much greater and the chance of obtaining and protecting a desirable 
site correspondingly reduced. Insofar as topography, present land use and 
economies will permit, the airport should be as close as possible to the 
center of the area from which air traffic originates. Comprehensive forward 
planning is essential to the establishment of efficient, economical, nuisance- 
free airports. 

Such planning may require changes in the laws that govern the use of 
the navigable airspace, including the flight path to and from airports. Co- 
ordination and standardization in the development of airports used in inter- 
state commerce is necessary. It is possible that the future will call for a 
system of airports for a metropolitan area with separate facilities for cer- 
tain types of air traffic. This involves regional and city planning and par- 
ticularly questions of interconnecting highway and air services and the 
integration of the air and ground traffic. It also implies successful develop- 
ment of short-haul aircraft, possibly of the helicopter type. 
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The inadequacy of our present road network, particularly in the vicinity 
of major cities and between city and airport, is one of the greatest deter- 
rents to the further development of transport aviation. 

Navigable Airspace 

As a result of fear engendered by low flying aircraft, several communi- 
ties have recently passed local ordinances prohibiting flight over them at 
altitudes less than 1,000 feet. Along airways, such regulations would 
present no problem. They could, however, severely hamper approaches to 
certain airports. It is anticipated that the courts will shortly be called upon 
to decide this question. 

This Commission believes that the federal government, through the 
Civil Aeronautics Board and the CAA, now has authority from Congress to 
regulate and determine approaches for airports used in interstate commerce. 
Accordingly, the CAA should determine what is the best approach pattern 
for a particular airport, and should then declare that the “safe altitude” 
in that area is in conformity with the airport approach pattern. Pursuant 
to the Civil Aeronautics Act of 1938, this should mean that there is a 
“public right of transit” in accordance with that airport approach pattern. 
If the pattern appears to depreciate property values of underlying land- 
owners, the federal government might, if funds are made available by the 
Congress, exercise the power of eminent domain to acquire title to the land. 
If an easement through the airspace is involved, it appears that additional 
legislation would be required. 

Airport Certification 

It is clear that commercial airports are instrumentalities of interstate 
and foreign commerce. As such, they have a definite public character. Their 
continued efficient operation vitally affects interstate commerce, national 
defense, and the postal service. They are, however, at the present time 
subject to little federal regulation. The Commission believes that such 
regulation should be kept to a minimum, but also believes that more author- 
ity over such airports is required than is now provided by federal statutes. 

The Civil Aeronautics Act authorizes the Administrator to inspect, 
classify and rate any air navigation facility (which includes airports) as to 
its suitability, and to issue certificates for any air navigation facility. But 
the Act does not require the issuance of a federal certificate to airports, 
nor does it make unlawful the operation of an airport without a certificate. 

The Civil Aeronautics Act should be amended to require that certificates 
shall be issued for the operation of airports used in interstate commerce. 
Such certificates should define minimum standards for safe operation and 
proper maintenance and should be revoked if such standards are not met. 
The abandonment of such certificate or the closing of an airport for other 
reasons, however, should not be permitted except after notice and hearing 
and due finding that the proposed action is in the public interest. 


COMMISSION RECOMMENDATIONS 


The Commission feels that definite arrangements should be made and 
specific governmental agencies designated to develop and to implement the 
following recommendations: 

1. Support required airport development—New airports will be needed 
and present airports must be improved. State, county and municipal govern- 
ments should be prepared to assume their proper share of this expense. 

2. Expand Federal-Aid Program—Authorization of matching funds for 
federal aid to airports should be implemented by adequate appropriations. 
Highest priority in the application of federal aid should be given to run- 
ways and their protective extensions incorporated into the airport, to bring 
major municipal airports up to standards recommended in this report. 
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3. Integrate municipal and airport planning—Airports should be made 
a part of community master plans completely integrated with transporta- 
tion requirements for passenger, express, freight and postal services. Par- 
ticular attention should be paid to limited access highways and other trans- 
portation facilities to reduce time to the airport from sources of air trans- 
port business. 

4. Incorporate cleared runway extension areas into airports—The domi- 
nant runways of new airport projects should be protected by cleared exten- 
sions at each end of at least one-half mile in length and 1,000 feet wide. 
This area should be completely free from housing or any other form of ob- 
struction. Such extensions should be considered an integral part of the 
airport. 

5. Establish effective zoning laws—A fan-shaped zone, beyond the 
half-mile cleared extension described in Recommendation 4, at least two 
miles long and 6,000 feet wide at its outer limits should be established at 
new airports by zoning law, air easement or land purchase at each end of 
dominant runways. In this area, the height of buildings and also the use 
of the land should be controlled to eliminate the erection of places of public 
assembly, churches, hospitals, schools, etc., and to restrict residences to the 
more distant locations within the zone. 

6. Improve existing airports—Existing airports must continue to serve 
their communities. However, cities should go as far as is practical toward 
developing the cleared areas and zoned runway approaches recommended 
for new airports. No further building should be permitted on runway 
extensions and wherever possible objectionable structures should be removed. 
Operating procedures should be modified in line with Commission recom- 
mendations for minimizing hazard and nuisance to persons living in the 
vicinity of such airports. 

7. Clarify laws and regulations governing use of airspace—Authority 
of the federal, state or municipal governments with respect to the regula- 
tion of the use of airspace should be clarified to avoid conflicting regulation 
and laws. 

8. Define navigable airspace in approach zones—The limits of the navi- 
gable airspace for glide path or take-off patterns at airports should be defined. 

9. Extend Civil Aeronautics Act to certificate airports—The Civil Aero- 
nautics Act should be amended to require certification of airports necessary 
for interstate commerce and to specify the terms and conditions under which 
airports so certified shall be operated. Certificates should be revoked if 
minimum standards for safety are not maintained. Closing or abandonment 
of an airport should be done only if clearly in the public interest, by prop- 
erly designated authority. 

10. Maintain positive air traffic control—Certain air traffic control zones 
in areas of high air traffic density should be made the subject of special 
regulations to insure that all aircraft within the zone are under positive 
air traffic control at all times regardless of weather. 

11. Raise circling and maneuvering minimums—Present straight-in 
instrument approach minimums are considered satisfactory but the mini- 
mum ceilings and visibilities under which aircraft are permitted to circle 
or maneuver under the overcast in congested terminal areas should be raised. 

12. Accelerate installation of aids to air navigation—Research and de- 
velopment programs and installation projects designed to improve aids to 
navigation and traffic control in the vicinity of airports, especially in con- 
gested areas, should be accelerated. Installation and adequate manning of 
radar traffic control systems should be given high priority. 

13. Revise present cross-wind component limits—Existing cross-wind 
component limitations should be reviewed to establish more liberal cross- 
wind landing and take-off specifications for each transport-type aircraft. 
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14. Develop and use cross-wind equipment—Although modern transport 
aircraft can operate successfully in any but very strong cross-winds, the 
further development and use of special cross-wind landing gears should be 
accelerated. 

15. Extend use of single runway system—New airports should adopt 
a single or parallel runway design. This should be adequate except under 
strong wind conditions, in which case a shorter runway at 90° to the main 
one may be required. Present airports should plan to develop the dominant 
runway at the expense of those less used. Airport expansion should be 
achieved through additional parallel runways. 

16. Meet standard requirements for runway length—For each category 
of airport a standard runway length has been established consistent with 
its future planned use. Airports should bring their runways up to the 
standard. For inter-continental or transcontinental airports, the length of 
the dominant runways should be 8,400 feet with possibility of expansion to 
10,000 feet if later required and with clear approaches as per Recommenda- 
tions 5 and 6. 

17. Accelerate ground noise reduction programs—Engine run-up sched- 
ules and run-up locations should be adjusted to minimize noise near airports. 
Adequate acoustical treatment in run-up areas and at test stands should 
be provided. 

18. Instruct flight personnel concerning nuisance factors—A tight dis- 
cipline with respect to airport approach and departure procedures to mini- 
mize noise nuisance to people on the ground (within the limits of safe 
operating procedures) should be maintained at all times. 

19. Arrange flight patterns to reduce ground noise—Airways and flight 
patterns near airports should be arranged to avoid unnecessary flight over 
thickly settled areas to minimize noise, but only within the limits of safe 
flight practice. 

20. Minimize training flights at congested airports—Flight crew train- 
ing should be conducted, as far as practicable, away from thickly settled 
areas and with a minimum number of flights into and out of busy airports. 

21. Minimize test flights near metropolitan areas—Production flyaway 
from aircraft factories under proper conditions is acceptable but all flights 
of experimental aircraft and test flying of production models near built-up 
areas should be reduced as far as possible. 

22. Avoid military training over congested areas—Although the basing 
of reserve air units at airports near cities has been considered generally 
desirable, and the location of certain combat units there is sometimes nec- 
essary, training maneuvers, particularly with armed military aircraft, 
should be conducted only over open spaces. Rapid shuttle service to an 
outlying military training field offers minimum interference with civil air 
operations and maximum safety and freedom from nuisance to people on 
the ground. 

23. Separate military and civil flying at congested airports—Military 
aircraft should not be based on congested civil airports except when it is not 
economically or otherwise feasible to provide separate facilities for them 
nor should commercial aircraft operate regularly from busy military airports. 

24. Provide more flight crew training—Every flight crew should be 
required to have frequent drills in instrument and emergency procedures. 
This can be accomplished in part in flight simulators. These flight simula- 
tors should be located at convenient points and should be available to all 
operators on a fair basis. 

25. Develop helicopters for civil use—Concurrent with military heli- 
copter development, interested government agencies should encourage civil 
helicopter development for inter-airport shuttle services, and for short-haul 
use, einphasizing safety, reliability and public toleration factors. 





JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Frank Winter* 


A NEW APPROACH TO AIRLINE RATES AND COMPETITION 


S an exercise of the CAB’s extensive powers of economic regulation,! 

the case of Southern Service to the West? presented a not uncommon 
problem.’ Six certificated air carriers were applying for various new routes 
or route extensions in order to provide one-carrier through service. The 
service was to be between points in southern and southeastern parts of the 
country, at one end, and points on the west coast at the other end. Volun- 
tary interchange proposals were presented by the carriers and several spe- 
cific proposals were offered by the Board.5 The Board took this opportunity 





* Student Ed., Legal Publications Bd., Northwestern University School of Law. 

162 Stat. 977 (1988), 49 U.S.C. §401 (1951). The following are the other 
sections which are most germane to a discussion of economic regulation: 52 
StaT. 977, §§2, 205(a), 401(a), 401(h), 403(a), 404(a), 406(a), 406(b), 415, 
1002(d), 1002(e) ; respectively, 49 U.S.C. §§402, 425(a), 481(a), 481(h), 483(a), 
486(b), 495, 642(d), 642(e). For a history of economic regulation see Netter- 
ville’s The Regulation & Irreguiar Air Carriers, 16 J. Air L. & Com. 414, (1949) ; 
note, 57 YALE L. J., 1053 (1948). 

2 Docket No. 1102 (Order Serial No. E-5090), decided Jan. 30, 1951. 

3 E.g., Northwest Airlines, Inc.—Certificate of Public Convenience and 
Necessity, 1 C.A.A. 573 (1940); Delta Air Corp.—Certificate of Public Conven- 
ience and Necessity—Additional Service to Atlanta and Birmingham, 2 C.A.B. 
447 (1941); Northwest Airlines, Inc—Certificate of Public Convenience and 
Necessity—Additional Service to Canada, 2 C.A.B. 627 (1941); Eastern Air 
Lines, Inc.—Additional Washington Service, 4 C.A.B. 325 (1943); Western Air 
Lines, Inc.—Denver-Los Angeles Service, 6 C.A.B. 199 (1944), affirmed, United 
Air Lines, Inc. v. C.A.B., 155 F. 2d 169 (D.C. Cir., 1946). 

4 American Airlines, Inc., sought an extension of its route: (a) from El 
Paso to New Orleans via San Antonio and Houston; (b) from Dallas to New 
Orleans via Houston; and (c) from Los Angeles to San Francisco. Delta Air 
Lines, Inc. requested an extension of its route: (a) from New Orleans to Los 
Angeles via Houston and San Antonio; (b) from Dallas/Fort Worth to Albu- 
querque via Lubbock and Clovis; (c) from Dallas/Fort Worth to Los Angeles; 
and (d) from Dallas to Houston. Eastern Air Lines, Inc. proposed an extension 
of its route: (a) from San Antonio to San Francisco and Oakland via El Paso, 
Tucson, Phoenix, San Diego and Los Angeles; and (b) from New Orleans across 
the Gulf to Miami and Tampa. National Airlines, Inc. desired an extension of 
its route: from (a) New Orleans to San Francisco/Oakland via Galveston, Hous- 
ton, San Antonio, El Paso, Tucson, El Centro/Brawley, Yuma, San Diego, Los 
Angeles/Long Beach and Fresno; and (b) beyond Houston to New Orleans. 
Braniff Airways, Inc. petitioned for route extensions: (a) beyond San Antonio 
to San Diego, Los Angeles and San Francisco via El Paso, Tucson and Phoenix; 
(b) beyond Lubbock via Roswell to Phoenix and then to the west coast; (c) 
beyond Amarillo to the west coast via Albuquerque and Phoenix; and (d) beyond 
Houston to New Orleans. Continental Air Lines, Inc. proposed the following 
extension of its routes: (a) from San Antonio to New Orleans via Austin, 
Houston, Beaumont-Port Arthur and Baton Rouge with a branch from Houston 
via Dallas to Fort Worth with branches from Fort Worth to Wichita Falls and 
San Angelo; (b) from El Paso via Tucson to Phoenix with a branch from Phoenix 
via San Diego to Los Angeles and another via Las Vegas and Fresno to San 
Francisco-Oakland; and (c) from Albuquerque to Phoenix. 

5 American Airlines, Inc. suggested that the through service requirements 
of New Orleans and points west could be met by a Delta-American interchange. 
It suggested that the Waetee-te Antonio area be served by a Braniff-American 
interchange. The Board proposed a National-Delta-American interchange. Delta 
Air Lines viewed the Delta-American and the National-Delta-American inter- 
changes with favor. Continental Air Lines applied for approval of an interchange 
agreement with Trans World Airlines. ational Airlines, Inc. indicated its 
willingness to enter the National-Delta-American interchange. 
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to launch into a full-scale investigation of “the extent to which all through 
services found required in this area could be provided by means of inter- 
change agreements.”® Such an analysis entailed a study of most of the 
basic economic factors of the industry. The following study is designed to 
highlight the Board’s approach. 

In order to determine whether interchange agreements or route exten- 
sions would better satisfy the test of “public convenience and necessity,” 
the Board turned first to the economic results of the proposed extensions. 
The Board evinced particular concern about the cost of additional equip- 
ment, increased operating expenses and the diversion of revenue into areas 
where service is ‘“adequate.”? To the extent that revenue from the addi- 
tional service failed to cover costs, or resulted in diversion of revenue from 
more profitable routes of the carrier, or resulted in diversion of revenue from 
other carriers, higher mail rates would be required. The Board recards the 
imposition of restrictions as the only method of limiting the diversion. 
However, the Board was cognizant of the fact that these undefined restric- 
tions are not a remedy but a palliative at best.° In considering a limitation 
upon competition as a means of reducing diversion of revenues, the Board 
indicates the intimate relation between “competitive” and ‘economic’ 
factors. 

Was the interaction of these factors apparent to Congress in 1938? 
If so, to what extent does Congressional policy suggest an adjustment of 
this interaction? 





6 Page 26 of the mimeographed opinion, docket No. 1102, order serial No. 
E-5090, decided Jan. 30, 1951. The Board denied all the applications for route 
extensions detailed in note 4. Instead the Board established three interchange 
agreements, i.e., agreements for single carrier service over the connecting routes 
of et or more carriers. These are concisely described in Member Lee’s dissent, 
pp. 2-3: 

“There are three different and separate interchange arrangements con- 
stituting the service from the southeastern states to the Texas points 
where they deliver the traffic to American. These are: (1) an interchange 
between Delta and American from Atlanta to Dallas and from New Orleans 
to Dallas; (2) an interchange between National, Delta and American 
from Miami through Tampa and New Orleans to Dallas; and (3) an 
interchange between Braniff, Continental, and American serving Houston 
and San Antonio and joining American at El Paso.” 

With regard to the substantive effects of the Board’s opinion, Member Lee 
felt that the action created an improper and inferior route structure. “The 
majority’s decision in this case not only deprives Houston and San Antonio of 
any southern transcontinental service, while granting Dallas-Fort Worth two 
such services, but it also deprives Houston and San Antonio of single-plane serv- 
ice to Florida.” Page 4 of his dissent. The Board adopted the gist of Member 
Lee’s suggestions in a supplemental opinion. Southern Service to the West 
(supplemental opinion) ; Docket No. 1102. (Order Serial No. E-5531). Decided 
July 18, 1951. The present discussion will concern itself only with the questions 
of competition presented in the original opinion. For any earlier discussion of 
the same general topic, see Comment, 12 J. Air L. & Com. 280 (1941). For 
informative statements regarding interchanges, see Northwest Airlines, Inc., 
2 C.A.B. 627 (1941); Northwest Airlines, Inc., 6 C.A.B. 217, 244 (1944) (dissent- 
ing opinion) ; Eastern Air Lines, Inc., 6 C.A.B. 429, 463 (1945) (dissenting 
opinion). 

7 Underlying the Board’s entire discussion of costs and diversion is the 
implicit assumption that there will be no significant increase in air travel as a 
result of the Board’s action. 

8 Beginning with the decision in the case of Mid-Continent Airlines, 1 C.A.A. 
45 (1939), the Board has fixed mail rates so that needy carriers would obtain a 
total revenue somewhat in excess of their total costs. See Altschul, Economic 
Regulation of Air Transport, 12 J. Air L. & Com. 163 (1941) for discussion of 


mail rates. 


® “Some diversion might be eliminated by the imposition of restrictions but 
restrictions have been found to be at best only partially effective.” Page 13 of 
the mimeographed opinion. Presumably these “restrictions” are to be limita- 
tions upon the amount of diversion that will be permitted. 
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A reading of the Civil Aeronautics Act will indicate that Congress was 
aware of the possible effect of competition on the “sound development of an 
air transportation system.’2° Congress regarded competition as being in 
the public interest when it was used to achieve the “sound development” of 
the industry. This is not to say that Congress would regard competition 
for other purposes as inimical to the public interest. 

The Board adopts the view that “competition” must be subordinate to 
the establishment of a “sound economic basis.”!2 The majority offers five 
reasons why the system must be economically sound.!® It is conceivable 
that the exigencies of national defense might require the development of 
the air system in a manner and to an extent that was not economically 
sound. Insofar as that is true, the contentions of the majority are invalid. 
Nevertheless, the other reasons presented argue strongly for the creation 
of an economically sound and self-sufficient air transport system. 


The Economics of C.A.B. Policy on Competition 


The statement that competition is to be subordinate to the quest for a 
“sound economic basis” suggests the basic issue. Efforts to promote com- 
petition may involve measures which the Board regards as economically 
unsound. Query: to what extent will “competition’!* be restricted by the 
“statutory mandate looking toward the development of an economically 
sound air transportation system’? The Board has indicated that the re- 
striction may be “insurmountable.”15 The limits of this barrier appear to 
be outside of the Board’s field of vision. Rather than face the issue and 





1049 U.S.C. §402. “In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider the following, among other 
things, as being in the public interest, and in accordance with the public conve- 
nience and necessity... 

“(d) Competition to the extent necessary to assure the sound development 
of an air-transportation system properly adapted to the needs of the forei 
and domestic commerce of the United States, of the Postal Service, and of the 
national defense. ...” Section 2 contains the declarations of policy which are 
to guide all actions by the Board. 

11 The section quoted in the preceding footnote indicates that “other things” 
are to be considered as being in the public interest. It would seem that competi- 
tion which was designed to reduce rates and make the carriers self-sufficient 
might be one of the “other things.” The qualifying phrase “to the extent neces- 
sary” does not defeat this construction of the term “competition.” There is 
nothing in the attainment of lower rates and self-sufficient carriers that ham- 
pers the “sound development” of the system. 

12“This (§2(b) (d)) is no mandate to seek competition merely for the sake 
of having competition. It is a recognition by the Congress that the provision of 
competitive service is subject, like all other aspects of the air transport business, 
to the paramount necessity that the system be developed on a sound economic 
basis.” Page 21 of the mimeographed opinion. 

18 Page 21 of the mimeographed opinion of Jan. 30, 1951: (1) “the many 
millions of dollars which have been and are being paid in the form of mail pay 
to air carriers”; (2) “the millions which have been and are being expended in 
connection with airway facilities”; (3) “the need for making this new transpor- 
tation available to the greatest number of people through lower costs and fares”; 

4) “the vital importance of air transportation to the national defense”; (5) 
the need for anticipating unfavorable economic conditions. 

14 In the present case competition would have taken the form of a substantial 
expansion of routes. However, it would seem that the discussion by the Board 
is to be applied to all phases of the question of competition. 

15“, . , the conclusion would seem to be inescapable that, in light of present 
facts and conditions, the difficulty of reconciling any material route expansion 
with the statutory mandate looking toward the development of an economically 
sound air transportation system would seem to present to the applicant a major, 
if not insurmountable, task and that under such circumstances serious considera- 
tion should be given to interchange operations as an alternative measure for 
meeting the future air service needs.” Pp. 25-26 of the mimeographed opinion. 
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attempt to define clear but tentative standards, the Board halted, turned 
sharply and retreated into a discussion of interchanges.”!® 

Interchange agreements are suggested as a means of providing the re- 
quired service. However, even these agreements are subject to conditions.1" 
After stating these conditions which the agreements must satisfy the dis- 
cussion is enigmatically summarized: “This is but another way of saying 
that an interchange to be in the public interest must not result in the crea- 
tion of uneconomic competition.”1% 

This, then, is the Board’s suggested solution. The Board believes that 
the demands of both economy and competition can be met by interchanges 
which do not result in “uneconomic competition.” What does this proposal 
mean? 

The mysterious cloud that surrounds the phrase “uneconomical competi- 
tion” is not dispelled by the use of the words in the above context. However, 
the phrase is used while discussing another subject: monopoly.}® 

In this context difficult problems which are peculiar to interchanges, 
such as possible conflicts of interest between the carriers, are removed. 
When the phrase is used in this latter context the clouds begin to lift. As 
the quotation in the footnote suggests, the Board believes that refusal to 
establish competition in this instance would be justified.2° Thus, the Board 
implies that it will establish competition only when the failure to do so 
cannot be justified. Board Member Lee declares in his dissenting opinion 
that competition should be promoted except when it cannot be justified. Is 
the choice necessarily limited to these two alternatives? 


A New Approach to Adequacy of Service 


While considering new routes, route extensions or interchange agree- 


ments, the Board has concerned itself with the effects of its decisions upon 





16 For a fine discussion of the basis for compulsory interchange agreement, 
see Jannes, Westwood, Compulsory Interchange of Aircraft Between Connecting 
Carriers, 34 Va. L. REv. 1 (1948). The views of the Interstate Commerce Com- 
mission apg my interchanges are set forth in Seatrain Lines, Inc. v. Akron, 
C. & Y. Ry., 226 1.C.C. 7 (1938), as modified, 243 I.C.C. 199 (1940), as modified, 
259 I.C.C. 297 (1944). 

17 Pp. 32-33 of the mimeographed opinion: “. . . (T)he interchanges which 
would best satisfy the public interest . . . would cause the minimum interference 
with the existing route pattern,” would be “over reasonably direct routes... 
would leave substantially undisturbed the historical participation of the existing 
carriers ... would not cause undue diversion.” 

18 P, 33 of the mimeographed opinion. (Emphasis added.) 

19 Pp. 52-53 of the mimeographed opinion: “Certainly to authorize an inter- 
change which would channel the limited traffic here involved into another exist- 
ing transcontinental system in order to provide uneconomic competition to the 
transcontinental carrier that has had the largest participation in it would con- 
stitute action difficult to reconcile with the economic standards of the Civil Aero- 
nautics Act. ... Interchange ... can be beneficial to the public and the entire 
industry as a means of providing through service without the wasteful conse- 
quences that follow uneconomic competition. If, however, a transcontinental 
carrier is permitted to utilize the interchange agreement as a device to gain entry 
into competitive areas where its historic participation in the traffic has been 
negligible or nil, both the public and the industry are certain to reap adverse 
economic consequences. 

5 Were the Board to set about creating such a pattern of air service it 
would be decreeing the indefinite postponement of that day when a subsidy-free 
air transport system would be able to provide modern air service to the public 
at progressively lowering costs.” (Emphasis added.) 

For an earlier discussion of the monopoly issue, see United Air Lines Trans- 
port Corp. Acquisition of Western Air Express Corp., 1 C.A.A. 739 (1940). 

20It may be said that the difference is only one of degree. However, the 
question of whether competition is to be viewed affirmatively or negatively goes 
a long way in determining one’s views on related questions. See the suggestions 
in this article, infra. 
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the other carriers as well as upon the applicants. It has considered the cost 
of whatever new equipment may be required, additional cost of operation, 
diversion of revenue, the effect on the mail rates and the added revenue to 
be obtained from the new service. The cities to be served were analyzed 
in terms of the population, value added by its manufacturers, the percentage 
increase of these factors in recent years, the nature of its industry, the 
number of air passengers per 10,000 persons per month, the location of uni- 
versities or military installations in or near city, the volume of air express, 
air freight and trade in general. Certainly these are relevant considerations 
in determining the air traffic potential of any given area. No one can deny 
that such potential is limited. It could be argued, however, that the limit 
is not the one perceived by the Board. 

After revealing much concern about diversion, mail rates, additional 
investment and expense, cost per passenger-mile, and financial reserves for 
adverse conditions, the Board went no further. The members failed to sug- 
gest anything more helpful than the avoidance of “uneconomic competition.” 
Member Lee offered only a return to the Board’s previous approach to 
competition. That is a start but a more positive plan suggests itself. 


The Board’s determination of the “adequacy of service” has been referred 
to previously.21_ If most of the people desiring air transportation are being 
served then the Board is content to say that the service is “adequate.”?? 
The Board itself has not undertaken to stimulate the demand for air serv- 
ice. Consequently, the service remained “adequate” until extraneous 
forces like population increases and increased industrial output stimulated 
the demand. Likewise, the Board has found the service to be “adequate” in 
instances where only a minor fraction of the potential traffic was being 
served.?3 

One way to increase air travel and air freight would be to lower fares 
and rates.24 This does not mean the Board should provide for a universal 
reduction. It means that in selected instances the Board should seek reduc- 
tions with an eye toward increasing the number of users in such a manner 
as to increase the total revenue.25 Where one carrier serves a locality, the 
applicability of this plan should certainly be considered. The same would 
apply where there are several carriers. 

In an area served by several airlines, the larger carriers have an advan- 
tage over the smaller carriers by virtue of the former’s prestige. This com- 
petitive advantage might be offset somewhat if the smaller carrier were 
permitted to offer lower rates for similar service. If the plan were well 
executed it would increase the total revenue of the smaller airline. Also, 
it might increase the general demand for air transportation in the area and, 





21 See note 7, supra. 

22 Apparently this would be true even if only one carrier served the area. 
The presumption would be that the service is “adequate” and that there is no 
need for competition. See p. 12 of the mimeographed opinion. 

23 This is not meant to imply that the traffic potential in any given area is 
unlimited. However, it is suggested that the limit is considerably beyond the one 
the Board employs in ascertaining whether the service is “adequate.” 

24 For a different view, see Jones & Davis, The “Air Coach” Experiment and 
National Air Transport Policy, 17 J. Air L. & Com. 1, 418 (1950). “But if the 
trend toward coach fares is allowed to grow unchecked to the point where the 
basic structure is substantially reduced, then it seems clear that progress toward 
economic stability will be reversed and government funds will be needed on a 
larger and longer basis if our airline system is to be maintained in its present 
form.” 

25 In some instances this may mean that rates will have to be lowered to a 
point that will appreciably increase the load factor required to cover costs. With 
regard to the determination of these costs, see Comment, 15 J. Air L. & Com. 
354 (1948). See Western Air Express Corp., Mail Rate, 1 C.A.A. 341 (1939). 
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thus, redound to the benefit of all the carriers concerned. Should all the 
carriers serving a given area be reluctant to adopt the plan, the Board might 
do well to introduce a new carrier that was more susceptible to the ad- 
vantages. 

This course of action is not intended to be a panacea. The economic 
difficulties are formidable but not insurmountable. First, if the market for 
air freight and travel has been exhausted, there is little justification for a 
plan that assumes the contrary. But can it be denied that the air transport 
market generally, or, at least, certain specific markets therein have not been 
fully explored? Second, as suggested, where feasible the exploration might 
take the form of lower rates by one of the smaller carriers. To prevent 
losses to this carrier, a competing carrier would not be permitted to offer 
reduced rates until the market can support both carriers without loss to 
either. Third, reduced rates may require less luxurious service and accom- 
modations. The prime asset of the airlines is their ability to provide safe, 
rapid transportation. This service is unique. The airlines should seek to 
provide it at the lowest possible rates. They should not divert their 
resources in an effort to emulate a first-class hotel. Fourth, service at 
reduced rates need not be limited to the larger cities. It is conceded that 
such service requires planes with increased seating capacity and high load 
factors. However, a basic premise of this article is that in some cases the 
reduction in fares will be more than offset by the number of additional users 
who are attracted by the reduction. If the premise is sound, the plan is 
applicable to cities both small and large and especially to “loss routes” which 
are unprofitable but which the C.A.B. requires. Fifth, the nature of the 
equipment to be used presents another problem. To compensate for the 
rate reduction the seating capacity must be increased about 25% where 
possible equipment like the DC-6 should be used. In any event the equip- 
ment should be equal to that used in standard service between the points to 
be served. No additional equipment should be purchased until the trial 
proves successful. Where major traffic centers are to be served, only off- 
peak operations should be permitted. Where less traffic is available, regular 
schedules should be used. In either event it would seem that presently 
available equipment could be used. Where this is not the case, it may be 
desirable to eliminate or replace one or more of the standard flights and use 
the equipment for the purposes of the experiment. Sixth, any computation 
of costs must include not only variable costs due to the reduced rate service 
but also a liberal provision for diversion of revenue and fixed costs attribu- 
table to the purchase of new equipment, when necessary. 

Viewed in the terms stated above, the question of reduced rates goes to 
the heart of the airline industry. If carriers do not regard rates as a 
challenge, if they do not seek to meet the challenge, they are not truly 
competitive. In the absence of such competition the public is the loser. 

If the goal is the attainment of an economically sound air transportation 
system, competition can be an aid, not an obstacle. Competition must be 
viewed affirmatively. Competition must be defined as a genuine effort to 
establish a self-sufficient air industry while providing the best possible 
service for the greatest number of persons at the lowest rates. 

The possible benefits of the plan suggested herein are numerous. First, 
the airline industry would become aroused to what the public demands from 
it. The public has a right to expect a return on its investment. This return 
should take the form of an opportunity for increasing numbers of persons 
to make use of constantly improving air transport facilities at gradually 
lowering rates. The public is justified in demanding that the return be 
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paid by the industry, not the government. The industry cannot expect the 
government to continue to plan, perform and provide for it. Second, the 
Board could view its role with clarity. Appraisal and planning are feasible 
only when goals are defined with reasonable precision. Only then would the 
Board have the perspective that would enable it to lay down a broad, long- 
term plan for the industry.26 Intermediate objectives like “competition,” 
“adequate service” and “honest, economical and efficient management” 
would acquire meaning when placed against the background of the ultimate 
goal to be attained, namely, the best possible service for the greatest number 
of persons at the lowest rates. Third, the benefits to the public in the form 
of lower rates and reduced mail-rate payments are apparent.27 Fourth, the 
plan might serve as a model for other regulated industries. 

The initiative should come from the carriers.28 They are in a position 
to know in what areas reductions would be beneficial. If they are hesitant, 
the Board has the power to act.2® The Board should be selective in apply- 
ing the plan. Careful consideration should be given to all relevant factors 
to determine whether a reduction of rates in a particular area will result 
in a commensurate increase in revenue.®® 

In the absence of a general plan, the Board has endeavored to form policy 
and decide cases by turning to the specific objectives, such as ‘‘competition,” 
which are set forth in the Civil Aeronautics Act. However, these phrases 
are not self-explanatory. They become meaningful only as part of a pro- 
gram, It has been shown that apart from such a program these objectives 
become the subject of fruitless disagreements as to whether the “competi- 
tion” is “uneconomic” or the service is “adequate.” The recent case of 
Trans-Pacific Airlines, Ltd.21 suggests that the Board may have begun to 
realize that the public is entitled to more than what the Board has regarded 
as “adequate service.” The situation summons judicious and bold action. 
It is to be hoped that the Board will answer the call. 





26 See Cherrington, Objectives and Strategies for Airline Pricing, 18 J. AIR 
L. & Com. 253 (1951) (need for long-range pricing policies) ; Magnusson, Obser- 
vations on the Economic Regulations of the Civil Aeronautics Board, 18 J. AIR 
L. & Com. 181 (1951) (need for advance statements of Lgrg and interpretation) ; 


Sweeney, Policy Formation by Civil Aeronautics Board, 16 J. Air L. & Com. 127 
(1949) (procedure by which policy is formed). 

27See Northwest Airlines, Inc., Certificate of Convenience and Necessity, 
1 C.A.A. 578, 579 (1940). 

28 The Civil Aeronautics Act provides that with respect to rates the initial 
action should come from the carriers. Sec. 404. Nourse, Economic Planning and 
Control in Air Transportation, 14 J. AiR L. & Com. 486 (1947), suggests the 
centralized planning and control which would help effectuate the plan proposed 
in this article. 

29 Sec. 1002(d), 49 U.S.C. §642(d). This power has been used sparingly. 
See Air Passenger Tariff Discount Investigation, 3 C.A.B. 242 (1942); Govern- 
ment Travel Discount, 6 C.A.B. 825 (1946). 

30 The Board has considered similar plans. See Pioneer Air Lines, 7 C.A.B. 
469 (1946); Western Airlines, Mail Rate, 1 C.A.A. 341 (1939). 

31____C.A.B. (1951), order Serial No. E-5328, decided March 1, 1951. 
(A second carrier was permitted to serve the Hawaiian Islands): “By reason 
of the monopoly held by parent and subsidiary, Hawaiian was able to charge 
whatever fares were necessary to assure its financial stability without regard 
to the economy of the traveling public or the necessity of curtailing its costs. 
Reference has previously been made to reduction in fares brought about by com- 
petition in the Territory. Moreover, the absence of competition permitted Ha- 
waiian to operate at unreasonably high load factors without the necessity of 
providing additional service and equipment.” 

The recent inauguration of DC-6, non-stop, coach service to Los Angeles and 
New York from Chicago by United, American and Trans World airlines is a 
step in the direction indicated in this article. 
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AIR FORCE CRASH INVESTIGATION REPORTS AND 
EXECUTIVE PRIVILEGE 


HE expansion of our military air force during the current national 
i emergency will most certainly lead to an increase in the number of 
personal damage suits filed against the United States under the Federal 
Tort Claims Act.1 The technical nature of the air arm, and its broad scope 
of operations, is likely to involve the air force in numerous accidents with 
civilians. In any subsequent litigation the victim on his discovery motions 
may well face a government claim of privilege as to air force investigation 
reports of the accident. Reynolds v. United States? presents a typical 
situation. 


An air force plane crashed, while carrying four civilian engineers to test 
secret electronics equipment. Three of the civilians were killed, and their 
wives brought suits for damages against the United States under the Tort 
Claims Act.? The plaintiffs sought production of the air force investigation 
report of the accident on a discovery motion under Federal Rule 34.4 The 
district court found good cause, and ordered the defendant to surrender the 
documents. The Attorney General and the Secretary of the Air Force there- 
upon entered a formal claim of privilege. After an extended hearing on 
that question, the court ordered the records produced for examination in 
order to determine “. . . whether the disclosure would violate the Govern- 
ment’s privilege against disclosure of matters involving the national or 
public interest.”5 The government refused to comply, and the court there- 
fore ruled that the issue of negligence on the part of the air force had been 
established.¢ A summary hearing on the question of damages followed, and 
judgment was entered for plaintiffs.7 On appeal the Court of Appeals for 
the Third Circuit sustained the rulings of the trial judge and affirmed the 
decision. 

The court indicated that, prior to the grant of a discovery order, the 
plaintiff must meet the preliminary requirement of a showing of good cause. 
Since our judicial system remains adversary in nature, the requirement 
seems a proper one. To demand that an opponent surrender information 
gleaned through diligent effort would be unconscionable, unless it be neces- 





128 U.S.C. § 1346, 2671 et seg. (1946). The problem seldom arose during the 
mobilization and expansion of the military for World War II, for that was before 
the enactment of the Federal Tort Claims Act. The government was then immune 
to suit for injuries to civilians, unless it surrendered its immunity in each case. 
As a result very few damage suits were filed against the United States as 
tort feasor, and in such suits as were allowed, the government had the right to 
specify whether or not it would submit itself to discovery. 

2192 F. 2nd 987 (3d Cir. 1951) ; 1952 U.S. & C.Av.R. 96; cert. granted,—U.S. 
—, 20 L.W. 3268. Other recent cases show the increasing propensity for Air 
Force accidents to involve civilians. Evans v. United States, 10 F.R.D. 255 (E.D. 
La. 1950) (military plane crashed into field where plaintiff’s intestatc was picking 
iti wounding her); Cresmer v. United States, 9 F.R.D. 203 (E.D. 

328 U.S.C. §§1346, 2671 et seg. (1946). The basic allegation of the plaintiffs 
was wrongful death. 

4 FED. R. CIV. P. 34; “Upon motion of any party ... the court in which an 
action is pending may order any party to produce and permit the inspection of 
copying ...of any designated documents, paper... not privileged .. .” 

5 Reynolds v. United States, supra note 2. 

6.The court made this rvling under the authority of Fed. R. Civ. P. 37(b) (2): 
“If any party or an officer or managing agent of a party refuses to obey an order 
... made under Rule 34 to produce any document or other thing for inspection... 
the court may make such orders as are just, and among others the following: 
(i) An order that matters regarding which the questions were asked, or the con- 
tents of the paper ... shall be taken to be established for the purposes of the 
action in accordance with the claim of the party obtaining the order. 

7 Brauner v. United States, 10 F.R.D. 468 (E.D. Pa. 1950). 
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sary procedure designed to guarantee a just result in litigation. The fact 
that the government is the defending party should not cause relaxation of 
the requirement. Rather, the consequent inconvenience to public officers, 
and expenditures of public funds in transmitting records, should a discovery 
order be entered against the government, would seem to suggest that in 
general the court should require a stronger showing of cause by the plaintiff 
than if a private party were the litigant contesting the motion. However, 
in the air crash tort case a showing of good cause should be at most a for- 
mality.2 The instrumentality involved in the accident is exclusively in the 
possession and control of the air force. The military investigating body 
is certain to be on the scene shortly after the accident, and its investigation 
and report is likely to be completed before the victim is in a position to 
understand what has occurred, or before his next of kin have been notified. 
Furthermore, military expediency will generally demand security guard of 
the area, immediate demolition of the wreckage, and re-assignment of the 
surviving personnel. The victim is denied the opportunity of determining 
the circumstances surrounding the accident, and is placed in a most pre- 
carious position, since that information will be vital to his case. Depositions 
or interrogation of the survivors, providing they can be reached many 
months after the accident, cannot substitute for the information contained 
in the report. It may well be that without the report data, or the right to 
examine or have experts examine the site of the crash, the plaintiff will be 
unable to establish even the preliminary aspects of his cause of action. If 
not allowed to examine the investigation report he faces loss of his chance 
to seek recovery for his injuries. 

Confronted with a discovery motion, the government may institute a 
preliminary claim that it need not submit to discovery as must a private 
litigant, though the plaintiff demonstrates cause. The theory of the argu- 
ment runs from the proposition that a sovereign cannot be sued without its 
consent, therefore, it cannot be made subject to the requirement of discov- 
ery in conjunction with a suit in the absence of its express acquiescence.!° 
The statute books are devoid of any such consent regulation. However, in 
the Federal Tort Claims Act, Congress, the one branch of the government 
which may subject the United States to suit, saw fit to place the govern- 
ment in a position similar to any private defendant in a civil tort action.}2 





8 The good cause requirement has been written into the discovery rules. 
“Upon motion of any party showing good cause therefor...” (italics supplied) 
FED. R. CIV. P. 34. 

9 For a convincing statement as to plaintiff’s obvious ability to show good 
cause for discovery of Air Force Crash Reports see Brauner v. United States, 
10 F.R.D. 468, 470-71 (E.D. Pa. 1950). See also Simpson Use of Aircraft Accident 
Investigation Information in Actions for Damages, 17 J. AiR L. 288 (1950) 
(CAA provisions). 

10 A similar contention was made in Bank Line v. United States, 76 F. Supp. 
801 (S.D.N.Y. 1948). There the plaintiff sued the U.S. under the Suits in Ad- 
miralty Act for damages to his ship resulting from a collision between ingoing 
and outbound convoys near Casablanca. The court assumed “. . . that the govern- 
ment could have annexed to its consent [to be sued] an absolute privilege of 
non-disclosure of information in its possession. To the extent that it would have 
made the assertion of some claims against the government futile, it would amount 
to a constriction of the scope of the government’s consent.” Jd. at 804; see also, 
O’Neill v. United States, 79 F. Supp. 827, 830 (E.D. Pa. 1948). 

11 Stanley v. Schwalby, 162 U.S. 255 (1896); United States v. Lee, 106 U.S. 
196 (1882); Carr v. United States, 98 U.S. 433 (1878); Case v. Terrell, 11 Wall. 
199 (U.S. 1870). 

_.12lt appears that originally in the Tort Claims Act a special section dealt 
with the problem of application of the Federal Rules to suits on tort claims against 
the United States under the Act. The section was later dropped as unnecessary. 
For a brief resume of the history see United States v. Yellow Cab Co., 340 U.S. 
548, 553 (1951) ; see also Evans v. United States, 10 F.R.D. 255 (W.D. La. 1950) ; 
Cresmer v. United States, 9 F.R.D. 203 (E.D.N.Y. 1949); Wunderly v. United 
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Consequently, the Federal Rules of Civil Procedure are made applicable 
against the United States in proceedings brought under that act. Govern- 
ment documents then become lawfully demandable by the party plaintiff 
unless the matter demanded is protected by a privilege.18 

Should the records contain state,!4 military,!5 or diplomatic!® secrets they 
would unquestionably be privileged and not subject to discovery. There the 
interest of the individual litigant must bow to the superior interest of the 
public welfare. Air force accident reports, stating testimony as to cir- 
cumstances surrounding the accident and containing data gleaned from 
examination of the wreckage, are not likely to contain such confidential 
information. Faced by a claim of secrecy in the public interest, the courts 
could adequately protect the national security by making an independent 
personal examination of the documents in question. In that manner the 
court would not abdicate to an executive department official its function of 
determining the admissability of evidence in a law suit.17 It may safely be 
assumed the judiciary would weigh carefully the public interest prior to 
issuing a discovery order, which may have the effect of publicizing confi- 
dential government records. It is realized that there are situations in 
which the judge, faced with a wealth of material of a complicated and techni- 
cal nature, would not be competent to decide whether such matter need be 





States, 8 F.R.D. 356 (E.D. Pa. 1948). A similar position has been taken under 
the Admiralty Act. O’Neill v. United States, 79 F. Supp. 827 (E.D. Pa. 1948); 
Henz v. United States, 9 F.R.D. 291 (N.D. Cal. 1949). The rationale is based 
primarily on the fact that Congress could, if it had desired, place limitations 
upon its consent to allow the government to be sued in tort and admiralty. Since 
nothing can now be found in statutes or rules proscribing use of the Federal Rules 
of Civil Procedure in suits under the Tort Claims or Admiralty Acts, it must be 
assumed Congress has acquiesced that the Government be treated in suits under 
those acts as would a private litigant in the federal courts. For other examples 
where the government is treated no differently than a private litigant see Bowles 
v. Ackerman, 4 F.R.D. 260 (S.D.N.Y. 1945) (price control enforcement); Wal- 
ling v. Richmond Screw Anchor Co., 4 F.R.D. 265 (E.D.N.Y. 1943) (Fair Labor 
Standards Act); United States v. General Motors, 2 F.R.D. 528 (N.D. Ill. 1942) 
(anti-trust) ; Fleming v. Bernardi, 4 F.R.D. 270 (N.D. Ohio 1941) (Fair Labor 
Standards Act); But see Walling v. Comet Carriers, 3 F.R.D. 442 (S.D.N.Y. 
1944). 

13 Fep. R. Crv. P. 26(b), 34. 

14 Totten v. United States, 92 U.S. 105 (1875), Plaintiff’s intestate made a 
contract whereby he was to be paid $200 a month for secret services in gathering 
information from the enemy during the Civil War. He was only paid his expenses 
and his administrator now seeks enforcement of the remainder of the contract. 
The Court finds the matter too confidential, holding that public policy must pre- 
clude establishment of a contract of this type in the courts. The information so 
disclosed would be detrimental to the State. 

15 Harris v. Walsh, 277 Fed. 569 (D.C. Cir. 1922) (draft records); In re 
Grove, 180 Fed. 62 (3d Cir. 1910) (torpedo boat plans); Federal Life Insurance 
Co. v. Holod, 30 F. Supp. 713 (M.D. Pa. 1940) (draft records); Pollen v. Ford 
Instrument Co., 26 F. Supp. 583 (E.D.N.Y. 1939) (range finders) ; Firth Sterling 
Steel v. Bethlehem Steel Co., 199 Fed. 353 (E.D. Pa. 1912) (armor-piercing pro- 
a? see also Duncan v. Cammel Laird & Co., (1942) A.C. 624 (submarine 
plans). : 
16 Kessler v. Best, 121 Fed. 439 (S.D.N.Y. 1903) (documents sought were 
part of archives of German Consulate); Asiatic Petroleum Co. v. Anglo-Persian 
Oil Co. (1916) A.C. 822 (letter contained confidential information as to future 
diplomatic and military course of operations). 

17 United States v. Cotton Valley Operators Committee, 9 F.R.D. 719 (W.D. 
La. 1949), aff’d per curiam, 339 U.S. 940 (1950) was an anti-trust action where 
the defendant sought certain government records. The government contended that 
the attorney general had the right to determine the question of privilege as to the 
documents. The court after careful consideration of the matter stated “. .. to 
sustain this contention would, in effect, amount to an abdication of the Court’s 
duty to decide the matter .. . if the documents were submitted to the Court... 
and if it appeared in the Court’s judgment, that production of any part thereof 
would be injurious to the public interest, they would be excluded; otherwise the 
—* produce for the inspection of defendants would be sustained.” Jd. at 
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classified as secret.!8 Under those circumstances he will be forced to rely 
almost wholly on the recommendation of the executive department official 
in charge of the records as to the confidential matter contained therein. The 
independent judicial examination, however, will assure the litigant of some 
check on arbitrary government refusal to produce documents. It seems 
illogical that “. . . every subordinate in the [executive] department have 
access to the secret, and not the presiding officer of justice.”!® Absent some 
overwhelming military consideration, the interest of the civilian victim 
should control. 

The usual claim of government privilege is not that of state secret, but 
rather, a right of the executive branch of the government to refuse to dis- 
close to outsiders the results of its housekeeping investigations.*° The con- 
tention stems from the concept of separation of powers inherent in the 
constitutional organization of our government.2!_ From its inception each 
pranch, legislative, executive, and judicial has sought to operate in its own 
sphere, and to refrain from infringing upon the independent provinces of the 
others. True, this arbitrary organization has not been consistently main- 
tained in practice, and could not be even if desired. Yet, the courts early 
decided not to interfere wtih discretionary acts of executive officials.*? It 





18 Atomic energy matters may be cited as a prime example. The judge, not 
a scientist, could not readily determine just what information as to the atomic 
energy program should be unavailable to the public. A leak here might destroy 
atomic arms leadership in the world. For an extended treatment of government 
immunity in this all important field, see Haydock, Some Evidentiary Problems 
Posed by Atomic Energy Security Requirements, 61 Harv. L. Rev. 468 (1948). 
To meet the problem of such restricted data the author suggests the creation of 
a special court of selected judges to meet from time to time, and handle claims 
of privilege by the Atomic Energy Commission in regards to evidence sought to 
be introduced by a party in a law suit. 

19 8 WIGMORE, EVIDENCE § 2378 (3d Ed. 1940). The “Great Man of Evidence” 
exhibits strong feelings upon the subject of executive immunity. His exposition 
and denunciation presents in clear forceful terms the case for the individual 
against the government. Ahead of his time as usual, his presentation heralds 
many of the arguments pro and con now commonplace in the cases where the 
point is raised. 

208 WIGMORE, EVIDENCE § 2378a (3d ed. 1940). 

21 See Berger and Krash, Government Immunity From Discovery, 59 YALE 
L. J. 1451 (1950). Several other articles deal with similar subject matter. See 
O’Reilly, Discovery Against the United States: A New Aspect of Sovereign Im- 
munity?, 21 N.C. L. Rev. 1 (1942); Pike and Fisher, Discovery Against Federal 
Administrative Agencies, 56 Harv. L. Rev. 1125, 1129-32 (1943); Sanford, 
Evidentiary Privileges Against the Production of Data Within the Control of 
Executive Departments, 3 VAND. L. REv. 73 (1949). 

22 Perhaps the first word upon the subject occurs in Marbury v. Madison, 
1 Cranch 137 (U.S. 1803). There, Attorney General Lincoln objected to answering 
certain questions posed by the Supreme Court. The Court in requiring Mr. 
Lincoln to answer stated “ ... they had no doubt he ought to answer. There 
was nothing confidential to be disclosed. If there had been, he was not obliged to 
answer it.” Jd. at 144. The real problem in the case was whether mandamus 
could issue against the Secretary of State to force him to deliver up a certain 
commission to the plaintiff. The only duty of the Secretary was to deliver the com- 
mission; there was no discretion to be exercised. Under those circumstances the 
Court stated, “This then, is a plain case for a mandamus, either to deliver the 
commission, or a copy of it from the record .. .” Jd. at 173. The Court then held 
that the writ, however, should not issue from the Supreme Court. Somewhat 
later in Kendall v. United States, 12 Pet. 524 (U.S. 1838), we find Mr. Justice 
Thompson stating, “. . . the authority to issue the writ of mandamus to an 
officer of the United States, commanding him to perform a specific act required 
by a law of the United States, is within the scepe of the judicial powers of the 
United States, under the Constitution... and... there is nothing growing out 
of the official character of the party that will exempt him from this writ, if the 
act to be performed is purely ministerial.” Jd. at 617. See also, Aaron Burr’s 
Trial, 1 ROBERTSON’S REPT. 178-88 (1875). An earlier edition of the same work 
contains additional language not found in the 1875 reprint, see II] ROBERTSON’S 
Rept. 535-36 (1808). 
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would appear that control of departmental records would be within the 
discretionary authority of the departmental chiefs, with full power to 
determine whether outsiders should be allowed to peruse the documents.2% 
Congress has by statute seemingly acquiesced in that theory,?* and has given 
impetus to the doctrine that where the government is not a party to the suit 
the executive branch can with impunity refuse to submit executive records in 
response to court subpoenas.”> If the executive branch institutes a court 
action, however, it is then considered to waive its immunity on submission 
of public records.2° The United States must be prepared to allow the court 
and opposing counsel to inspect all relevant documents upon which its com- 
plaint is based or face dismissal of its action. That position appears to be 
logical and in the best interests of the parties. Should the government be not 
ready to make public its evidence, it should not institute suit. No defendant 
should be made to defend against evidence of which he has no knowledge. 

That rationale will not apply where the United States is made a party 
defendant to a cause of action. The executive department no longer has 
control over the decision to bring suit. It cannot then be said to consent to 
waiver of executive immunity as the price for the privilege of seeking 
judicial redress of an actionable wrong against the government. Despite the 
doctrine of separation of powers, Congress admittedly has the power to 
consent to allow suit to be brought against the United States.?7 It has been 
suggested that the power to compel executive officials to produce documents 
in their control must follow from the broader authority in the legislature to 
waive sovereign immunity from suit.28 The commentators proceeding upon 





23 Hartranft’s Appeal, 85 Pa. 433, 445, 27 Am. Rep. 667 (1877). “We had 
better at the outset recognize the fact that the executive department is a co- 
ordinate branch of government, with power to judge what should or should not 
be done, within its own department, and what of its own doings and communica- 
tions should or should not be kept secret, and that with it, in the exercise of these 
constitutional powers, the courts have no more right to interfere, than has the 
executive, under like conditions, to interfere with the courts.” A long line of 
Attorney Generals have voiced similar opinions, see 25 Opinions of Attorneys 
General 326 (W. H. Moody 1905); 40 Opinions of Attorneys General 45 (R. H. 
Jackson 1941). 

245 U.S.C. § 22 (1948); “The head of each department is authorized to pre- 
scribe regulations, not inconsistent with law, for the government of his depart- 
ment, the conduct of its officers and clerks, the distribution and performance of 
its business, and the custody, use, and preservation of the records, papers, and 
property appertaining to it.” 

25 The leading case is Boske v. Comingore, 177 U.S. 459 (1900); The State 
of Kentucky had instituted proceedings against one Block for evasion of state 
and county liquor taxes. During the course of the trial an internal revenue agent 
was asked to file certain reports as to liquor production of Block. In consequence 
of his refusal, the County Court of Carroll County adjudged the agent guilty of 
contempt. The United States Supreme Court upon habeas corpus petition ordered 
the agent discharged from custody. “In our opinion the Secretary, under the 
regulations as to the custody, use, and preservation of the records, papers and 
eatin appertaining to the business of his Department, may . . . reserve for 

is own determination all matters of that character.” Jd. at 470; cf. Ex parte 
Sackett, 74 F. 2d 922 (9th Cir. 1935); Stegall v. Thurman, 175 Fed. 813 (N.D. 
Ga. 1910); In re Lamberton, 124 Fed. 446 (W.D. Ark. 1903); In re Weeks, 82 
Fed. 729 (D. Vt. 1897) ; In re Huttman, 70 Fed. 699 (D. Kan. 1895). 

26 Bowman Dairy Co. v. United States, 341 U.S. 214 (1951) (Criminal In- 
dictment under Sherman Act); United States v. Cotton Valley Operators Com- 
mittee, 9 F.R.D. 719 (W.D. La. 1949), aff'd per curiam, 339 U.S. 940 (1950) 
(anti-trust); United States v. Grayson, 166 F. 2d. 863 (2d Cir. 1948) (mail 
fraud) ; United States v. Beekman, 155 F. 2d 580 (2d Cir. 1946) (price control) ; 
Schlueter v. Watkins, 67 F. Supp. 556 (S.D.N.Y. 1946), aff’d, 158 F. 2d 853 
(2d Cir. 1946) (alien deportation) ; United States v. Andolschek, 142 F. 2d 503 
(2d Cir. 1944) (criminal case); see also, Bowles v. Ackerman, 4 F.R.D. 260 
(S.D.N.Y. 1945); Fleming v. Bernardi, 4 F.R.D. 270 (N.D. Ohio 1941). 

27 See note 10, supra. 

28 “Ultimately the claim of executive immunity from discovery rests on the 
separation of powers. Pressed to its logical conclusion that argument would 
immunize executive agencies from suits altogether. Yet, it is undebatable that 
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that theory fail to recognize a seemingly fundamental distinction between 
the greater and lesser power. Practically, if Congress had not the prercgative 
to authorize actions against the United States, no private litigant could seek 
redress for wrongs committed under the aegis of government. The policy 
underlying the extension of congressional power to alleviate the harsh 
common law rule, that the sovereign cannot be sued without its consent, is 
clear. That is not to say, however, that the same policy may underlie an 
extension of power to one of three supposedly equal arms of government to 
impinge on the rights of the others. The fact that Congress can require the 
government to submit to suit need not compel the inference that Congress and 
the courts have the power to force the executive department to surrender 
records. Especially should that be true where there is nothing in the Con- 
stitution or statutes which suggests that Congress has sought to exercise an 
inferred power to compel production of executive documents in the case of 
tort suits against the United States. Where Congress has desired to express 
a policy in regard to executive records, it has known how to do so.*9 Absence 
of a direct expression of this policy in the Federal Tort Claims Act®® would 
appear to indicate that Congress was satisfied with or felt powerless to 
change existing executive discretion to refuse to submit official records. 
It must be remembered that the court in the Reynolds case placed to one 
side the situation where Congress has authorized and the courts have utilized 
a subpoena directed to an executive department head demanding official 
records in his control.?! Instead the court issued a discovery order, and in 
reality gave the executive official a choice to comply or to refuse to submit 
the department records. Should he decline, the court need not attempt to 
enforce its order by contempt action, a procedure fraught with constitutional 
angers.®? Instead it orders a decree establishing the issues in favor of the 
plaintiff opponent. It may well be that under the Federal Rules Congress and 





Congress may authorize :uits against executive agencies, the separation of powers 
notwithstanding. Given the power to bring administrators into court by summons, 
the lesser power to subpoena or to compel them to produce documents logically 
follows.” Berger and Krash, Government Immunity From Discovery, 59 YALE 
L. J. 1451 (1950). 

29“The Court of Claims may call upon any department or agency of the 
United States for any information or papers it deems necessary ... The head 
of any department or agency may refuse to comply when, in his opinion, com- 
pliance will be injurious to the public interest.” 28 U.S.C.A § 2507. “. .. no 
part of any report or reports of the former Air Safety Board (A.S.B.) or the 
Civil Aeronautics Board (C.A.B.) relating to any accident, or the investigation 
thereof, shall be admitted as evidence or used in any suit or action for damages 
growing out of any matter mentioned in such report or reports.” 49 U.S.C.A. § 581. 

30But see 28 U.S.C.A. § 2674; “The United States shall be liable, respecting 
the provisions of this title relating to tort claims, in the same manner and to the 
same extent as a private individual under like circumstances ...” (emphasis 
supplied). See also note 12, supra. 

31 Perhaps the closest decision we have on the point is the recent case of 
Touhy v. Ragen, 340 U.S. 462 (1951). There a prisoner in a state prison sought 
habeas corpus in the federal courts. During the proceedings the petitioner re- 
quested the court to issue a su»poena duces tecum to a subordinate official in the 
Department of Justice, ordering him to produce certain department records. The 
court so ordered, and when the official refused, he was cited for contempt. 
The Court of Appeals for the Seventh Circuit reversed the contempt adjudication, 
United States v. Ragen, 180 F. 2d 327 (7th Cir. 1950), and that decision was 
affirmed by the Supreme Court, Touhy v. Ragen, 340 U.S.462 (1951). The Court, 
however, limited its holding to the specific fact situation. “We find it unnecessary 
however, to consider the ultimate reach of the authority of the Attorney General 
to refuse to produce at a court’s order the government papers in his possession, 
for the case as we understand it raises no question as to the power of the Attorney 
General himself to make such a refusal . . . we limit our examination to what 
this record shows, to wit, a refusal by a subordinate...” Id. at 467. 

32 Thus, the Court then might be faced with the situation suggested by Presi- 
dent Andrew Jackson’s alleged remarks on hearing the result of the Supreme Court 
decision in the case of Worcester v. Georgia, 6 Pet. 515 (U.S. 1832). “Well, 
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the courts have found a convenient escape hatch from the constitutional 
dilemma of separation of powers. The executive department head is forced 
to make the difficult decision whether to press a defense and produce docu- 
ments or to submit to loss of the case.38 This is similar to the choice, averred 
to previously, that the government need make prior to bringing suit on a 
cause of action. 

The question remains whether this form of coercion can avoid the sub- 
stance of constitutional objection. Congress and the courts have seemingly 
accomplished in combination that which neither could do directly alone. 
However, under discovery procedure, and consequent action establishing the 
issues in favor of the opponent should a discovery order be not obeyed, the 
court acts only in its traditional sphere of deciding cases. It has not at- 
tempted to use the force and power of its process to compel the executive to 
act in a specified manner. The choice of action or non-action is left to execu- 
tive officials. The result of their decision governs the future action of the 
court, and they have been given a free choice with full knowledge of the 
consequences. This differs from the usual attempt by subpoena, mandamus, 
or injunction to exact obedience to a directive of the court. The conceptual 
distinction between a court order directing an official to act in a specified 
manner and court action taken only after an executive official has pursued a 
specific course of conduct may be sufficient to sustain the constitutionality of 
the latter type of approach. 

That position would appear to be well taken, since the result seems 
salutary. It is important to protect the rights of the individual tort victim, 
injured because of negligent activity on the part of the air force. To present 
his case the victim needs information contained in the report of the investi- 
gating board. To allow the air force to determine alone whether or not it will 
produce matter, which may well lead to a determination of fault in favor of 
the tort victim, can only result in constant refusal to submit that information 
to the court. Some sanction must be imposed to impress the executive 
official with the magnitude of the problem, otherwise it becomes too easy to 
discover privilege where in reality none should exist. The principle of loss 
of the case, if the documents are not produced, removes temptation to take 
the easy path in an attempt to escape liability.25 Should a security matter be 
present, it would appear that the court could well be taken into strict confi- 
dence. Furthermore, to allow executive officers to hide behind a veil of 
immunity and privilege, at times when the national interest does not over- 
whelmingly demand such inconvenience to the public, could conceivably lead 
to “. . . [non]disclosure of records merely because they might prove em- 





John Marshall has mae his decision, now let him enforce it .. .” see, 1 WARREN, 
THE SUPREME CovPt IN UNITED STATES History, 729-79 (1947). 

The alleged ce» stitutional dangers referred to of course presuppose a com- 
plete breakdown oi inter-departmental working relation between the three 
branches of government. Such an event is not likely to occur unless anarchy reigns 
in the land. But the possibility exists and must be recognized. 

33 It may well be that the government would be wise to submit the documents 
upon discovery motions unless considerations of national defense would preclude 
attempt to use in evidence information gained from the government reports of 
the accident, he then can be opposed with a hearsay or opinion evidence objection, 
which may well be sustained. See Hubsch v. United States, 174 F. 2d 7 (5th Cir. 
1949) (army jeep accident case, where testimony of investigating officer and his 
report were successfully objected to as hearsay). But see Universal Air Lines v. 
Eastern Air Lines, 188 F. 2d 993, 1951 U.S. Av. R. 20 (D.C. Cir. 1951). 

34It would appear that this was the reason for placing sanctions in the 
discovery rules for refusal to submit to the orders of the court. If refusal to 
submit were left to the individual party, probably no one would ever obey a dis- 
covery order. 

35 The liability we are concerned with is the liability of the government body, 
not of the executive official. Wigmore points out that the securing of protection 
for the individual officer is not a valid basis for executive immunity in the law 
of evidence. See 8 WIGMORE, § 2378a (3d ed. 1940). 
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barrassing to government officers.” In a democratic society information 
should be open to all, except where its dissemination would endanger the 
national welfare. 

In a great many cases the claim of executive privilege is a result of mere 
inertia and convenience.3? Subordinate officers acting under general regula- 
tions rarely consider merits when faced with demands for documents. Busy 
with the pressure of routine, the inferior officer has not the time carefully 
to consider the equities of the particular case. Many times he has little 
comprehension of the ramifications of his action in approving or disapproving 
the surrender of documents to the court. His superiors, especially in the 
military, pressed with matters of national importance, are prone to accept 
his decision without questioning its propriety. Thus, the claim of privilege 
develops. There are few situations where it is justified. True, the air force 
in the Reynolds case did claim knowledge on the part of witnesses, that testi- 
mony given before air force investigation boards might be used in later 
litigation, “. .. would have a deterrent effect upon the much desired objective 
of encouraging uninhibited statements in future inquiry proceedings insti- 
tuted primarily in the interest of flying safety.’”35 The promotion of the 
highest degree of flying safety is an important function of our military air 
force, and wherever possible should be encouraged by other branches of 
government. But, the protection of the rights of civilians injured by the 
military is a primary responsibility of the courts. Without the information 
contained in the military report the civilian it at a distinct disadvantage. To 
promote recovery for the injured party, where the air force has in fact been 
negligent, is beneficial to the national interest. Liability is an effective anti- 
dote to continued carelessness, as much or more so than information gleaned 
from military investigations. That factor, when coupled with a basic interest 
in the dispensation of justice to litigants, suggests that the approach taken 
in the Reynolds case is proper. 





DIGEST OF RECENT CASES 


INSURANCE — AVIATION LIABILITY EXCLUSION CLAUSE — 
INCONTESTABILITY CLAUSE 

Jordan v. Western States Life Ins. Co., 

N. Dak.—, —N.W. 2d—; 1951 U.S. & C. Av.R.66; (Dec. 18, 1951). 

Death of insured resulted from riding in a private plane. The policy 
had an aviation liability exclusion clause, as well as a two year incontesta- 
bility clause, the latter as required by North Dakota statute. It was held 
that this statutory requirement has the effect, after the period of contesta- 
bility has expired, of nullifying the aviation liability exclusion clause. For 
this reason there was judgment for the plaintiff. (The court recognized 
that this result was peculiar to North Dakota, and that absent the statute 
there would be no conflict between the exclusion and incontestability clauses, 
referring to Anno. 17 A.L.R. 2d 1048, 1050 (1950).) 


AVIATION LIABILITY EXCLUSION CLAUSE — DETERMINATION 
OF CAUSE OF DEATH 
Massachusetts Mutual Life Ins. Co. v. Smith, 
193 F. 2d 511, 5th Cir., 1952 U.S. & C. Av.R. 68; (Jan. 11, 1952). 
This case was noted in the last issue of the JOURNAL (Vol. 19, No. 1). 
Since then it has been reversed on rehearing on the ground that the insurer 


86 Reynolds v. United States, supra note 2 at 995. 

37 For a documented exposition of this viewpoint see 8 WIGMORE, § 2378a 
(3d ed. 1940). 

38 Reynolds v. United States, supra note 2, at 994. 
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has not met his burden of disproving the possibility that the death of the 
insured resulted from a cause other than the aviation hazard. 


AVIATION LIABILITY EXCLUSION CLAUSE — DEATH OF INSURED 
IN AIRPLANE CRASH WHILE AIRPLANE PASSENGER — 
INTERPRETATION OF TERM “AERONAUTICS” 

Aetna Life Ins. Co. v, Reed, — Tex. Civ. App. —, 

246 S.W. 2d 311, 1952 U.S. & C. Av.R. 108; (Jan. 28, 1952). 

The insured died as a result of the crash of the airplane in which he was 
a passenger. The policy had a provision for double indemnity in case of 
accidental death, and had a further provision expressly excluding death re- 
sulting from aeronautic flight. The court held, citing Clapper v. Aetna Life 
Ins. Co., 157 F. 2d 76 (D.C. Cir. 1946), that there was an ambiguity in 
whether “aeronautic flight” means that the insured actually engages in the 
operation of the plane, or is merely present in the plane; that such ambiguity 
must be resolved against the insurer; that hence the beneficiary may collect 
double indemnity on the insured’s death. The dissenting judge thought 
that the exclusion clause should be applied because in its wording there was 
no requirement that the insured participate or engage in aeronautical flight, 
but only that his death be the result of such flight. 


LABOR LAW — TRANSFER OF AIR CARRIER ROUTE — 
PROTECTION OF AIR CARRIER EMPLOYEES 


Western Air Lines, Inc. v. CAB, 194 F. 2d 211, 9th Cir., 
1952 U.S. & C.Av.R. 73; (Jan. 31, 1952). 
The CAB retrospectively imposed labor protective provisions as a con- 
dition to the transfer by Western to United Air Lines of a certificate for the 


operation of the Los Angeles-Denver route. The court held that the Board 
had the statutory power to do this. CAA §401(i) provides that transfer of 
certificates must be approved by the Board as being consistent with the 
public interest. The court found that conditions for the protection of 
employees bear a substantial relation to public interest, relying on United 
States v. Lowden, 308 U.S. 225 (1939), a case arising under the Interstate 
Commerce Act. The court also held that the Board may impose such con- 
ditions after the transfer has been made if the necessity for such action 
arises. 


TORT — TRESPASS — PROPERTY DAMAGE — LOW FLIGHT — 
CRASH OF AIR FORCE JET PLANE 
United States v. Gaidys, 194 F. 2d 762; 
1952 U.S. & C.Av.R. 76 10th Cir. (Feb. 12, 1952). 

An air force jet plane, while flying at 100 feet, crashed near plaintiff’s 
house, causing them personal injuries and property damage. The court held 
that the liability of the United States under the Tort Claims Act was based 
on trespass. Under modern law mere operation of the plane over plaintiff’s 
property is not a trespass; however, the plane must be operated at minimum 
heights as prescribed by the CAB under the power to do so given it by 
CAA §1(24). Here the pilot violated the CAB regulation, the prescribed mini- 
mum height being 1000 feet over cities and 500 feet over other land areas. 


WRONGFUL DEATH ACTIONS — STATE STATUTE EXCLUDING 
FOREIGN WRONGFUL DEATH ACTION 
First National Bank of Chicago v. United Airlines, Inc., 
343 U.S. —, 72 S. Ct. 421; 1952 U.S. & C. Av.R. 39; (March 8, 1952). 
A wrongful death action, which was brought in Illinois to recover for the 
death of a passenger on an air carrier which crashed in Utah, was dismissed 
by the federal district court for the Northern District of Illinois for lack of 
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jurisdiction, because of an Illinois statute which excludes all foreign death 
actions capable of being prosecuted to judgment in the courts of the state 
where the death occurred. The court of appeals affirmed this judgment, 
but the Supreme Court reversed it on the ground that the Illinois statute 
violated the full faith and credit clause of the Constitution, under the rule 
of Hughes v. Fetter, 341 U.S. 609 (1951). 


ADMINISTRATIVE LAW — CAB DISCRETION TO GRANT OR DENY 
OPERATING AUTHORITY — RAILROAD CONTROLLED 
AIR CARRIERS 
National Air Freight Forwarding Corp. v. CAB, 
— F. 2d —, 20 L.W. 2469, D.C. Cir. (April 10, 1952). 

The CAB, in a 1948 order giving some fifty air freight forwarders tem- 
porary operating authority, denied such authority to the petitioner because 
it was railroad controlled. The Board did this under authority of §408(a) 
(5) of the CAA which makes it unlawful for a surface carrier to acquire 
control of an air carrier without CAB approval. The reason that railroad 
ownership was found undesirable by the Board was that the forwarder’s 
railroad connection would give it a competitive advantage as well as an 
incentive to divert potential air freight traffic to the railroad. The court 
upheld the Board order, holding that this was a matter to be decided by the 
Board in its expert judgment. It further found that the Board had not 
acted arbitrarily or discriminatorily, even though in that same 1948 order 
it had granted temporary operating authority to a railroad controlled railway 
express agency. In the case of the express agency the court found three 
factors, absent in petitioner’s case, which justified the Board in granting 
the express agency’s application: (1) it had been operating in the air freight 
field since 1929 (while the petitioner was newly organized to operate in this 


field), and the Board and the court agreed that §408(a)(5) does not apply 
to control relationships in existence before the passage of the CAA in 1938; 
(2) it was found that there was a great public need for the express agency’s 
services in the air freight field, which no other applicant was seeking to 
meet; (3) it was found that the agency, despite its railroad connections, had 
consistently encouraged the solicitation and development of air express. 


CONTRACTS — LIMITATION OF LIABILITY — REQUIRING NOTICE 
OF DAMAGE CLAIMS WITHIN 90 DAYS OF THE ACCIDENT 
AND INSTITUTION OF SUIT WITHIN ONE YEAR — 
ADEQUACY OF NOTICE OF SUCH PROVISION 


Shortley v. Northwestern Airlines, — F. Supp. —, 
20 L.W. 2493, D.D.C. (April 17, 1952). 

Failure to comply with the airline’s tariff provision requiring notice of 
damage claims within 90 days of the accident and the institution of suit 
within one year does not bar a damage suit brought within the applicable 
statute of limitations by a passenger holding a ticket issued subject to con- 
ditions of a contract contained in an accompanying bookfolder which merely 
stated that time limits for giving notice and instituting actions are set forth 
in the carrier’s tariff. The inclusion of such provision does not operate as 
a matter of law to preclude the injured passenger from maintaining the 
action because nowhere in the Act or the CAB regulations is there any 
authorization or requirement for the inclusion of such a provision in the 
tariff. Therefore such a provision, to be binding on the passenger, must be 
distinctly declared and deliberately accepted. The court found the facts 
to indicate that such was not the case here. 





BOOK REVIEWS 


THE SOCIAL IMPACT OF THE WARSAW CONVENTION; A 
CRITIQUE OF THE LEE DECISIONS ON THE WARSAW CON. 
VENTION AND A PLEA FOR EARLY RECTIFICATION, by Harold 
J. Sherman. (New York, Exposition Press, 1952. 156p. $2.00) 


Since the CITEJA meeting in Cairo in 1946 when it was officially pro- 
posed that the Warsaw Convention of 1929 be amended there has been a 
lively debate on this subject. Frequent articles in this JOURNAL during 
recent years attest to a continuing interest in the Convention. Consequently, 
Mr. Sherman’s book is timely. 


He discusses the Convention as it applies to the case of Lee et al. v. Pan 
American Airways, Inc., a damage suit in connection with the death of the 
late Arthur Albertus Lee, of Westchester County, New York on February 
22, 1943 in the Pan American air-liner “Yankee Clipper” which crashed in 
Lisbon, Portugal. The book relates the unsuccessful struggle of the sur- 
viving widow and next of kin of Mr. Lee in the highest courts of the State 
of New York and in the Supreme Court of the United States to procure 
damages in full for their loss. 


In part one the author, a practicing New York attorney and a partner 
in the law firm of Fitelson and Mayers, strives to demonstrate that the Lee 
decisions are erroneous in principle and judicial policy by presenting the 
issues and an analysis of the arguments in the Lee case. He states that 
the restriction of their recovery of damages to no more than $8,291.87 as 
provided in subdivision (1) of article 22 of the Warsaw Convention uncon- 
stitutionally deprives them of their right of jury trial under the seventh 
amendment of the Bill of Rights as to their actual damages in excess of 
that arbitrary figure. He challenges the concept of the Warsaw Convention 
as the “supreme Law of the Land” and the precedent that a treaty entered 
into by the United States is a law operating and binding upon the courts, 
state and federal, which are under the same obligation to give it effect as 
they are to enforce the Constitution itself. The Warsaw Convention is also 
criticized on the grounds that its language is too general, vague, and am- 
biguous to be enforceable as a limitation of the plaintiffs’ rights to judg- 
ment for the maximum provable damages. 


In part two the author proposes various avenues for effecting a revision 
of the Convention. He is critical of the International Air Transport Asso- 
ciation, of the private air-carrier association of the United States, and of 
the United States Departments of State and Commerce for their reluctance 
in initiating proposals for required revisions and of the Legal Committee of 
ICAO for failing to advocate full liability of air carriers where their negli- 
gence is established. The author suggests as a possible solution a reason- 
able upward adjustment of the maximum fare rates to provide maximum 
liability protection for passengers. 


Readers seeking a really exhaustive treatment of the many problems of 
the Warsaw Convention will be disappointed for the book relates almost 
exclusively to subdivision (1) of article 22 and the cases are limited to the 
United States. The work is not wholly disinterested since Mr. Sherman was 
the attorney for the plaintiffs. Nevertheless, he presents a provocative sum- 
mary of the legal principles involved. 

ARTHUR G. RENSTROM, Assistant Chief, 
Aeronautics Division, Library of Congress. 
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